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A. IDENTITY OF MOVING PARTY.

The State of Washington asks this Court to accept review of
the Court of Appeals decision designated in Part B, which granted
Kevin Light-Roth’s personal restraint petition and remanded for
resentencing.

B. COURT OF APPEALS DECISION.

In granting this personal restraint petition, the Court of

Appeals held that State v. O'Dell, 183 Wn.2d 680, 358 P.3d 359

(2015), is a significant change in the law, and that therefore
Light-Roth’s untimely petition falls within an exception to the
time-bar for collateral attacking a final conviction and sentence.
The Court of Appeals also held that the trial court erred in imposing
a standard range sentence althoUgh Light-Roth did not request an
exceptional sentence, and the trial court elected to impose a
sentence at the top of the standard range. A copy of the decision is
in the Appendix at pages 1-17.

C. ISSUES PRESENTED FOR REVIEW.

1. Whether the Court of Appeals decision conflicts with

In re Pers. Restraint of Greening, 141 Wn.2d 687, 697, 9 P.3d 206

(2000), in holding that State v. O'Dell is a significanf change in the
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law because this Court explicitly did not overturn a prior precedent
in O'Dell.

2. Whether the Court of Appeals decision erred in granting
relief where Light-Roth did not seek an exceptional sentence and
where the court exercised its discretion to impose the highest
possible sentence.

3. Whether this case presents an issue of substantial public
interest that should be determined by the Washington Supreme
Court where the Court of Appeals’ holding means that “youthful”
adult offenders (which remains undefined) who have previously
been sentenced are entitled to resentencing although their
sentences are final, constitutional énd there was no errok at
sentencing.

D. STATEMENT OF THE CASE.

Kevin Light-Roth was convicted by a jury of murder in the
second degree with a firearm enhancement and unlawful
possession of a firearm in the first degree. His convictions were
affirmed on appeal and mandate issued in 2008.

The facts of the murder are set forth in the unpublished
Court of Appeals opinion affirming Light-Roth’s conviction.

Appendix at 21-29. In sum, the facts reflect that 19-year-old Light-

-2
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Roth committed a cold-blooded murder, threatened others in order
to coerce them to help him hide evidence of the murder, attempted
to escape from police custody and attempted to suborn perjury
while awaiting trial.

Light-Roth shot and killed 19-year-old Tython Bonnett. At
the time, Light-Roth was sharing an apartment with Chris Highley
and dealing methamphetamine. Bonnett, a friend, came to the
apartment to socialize. Light-Roth was convinced that Bonnett had
stolen his shotgun. He gquestioned Bonnett about the shotgun, but
Bonnett denied stealing it. Apparently angered at Bonnett's denial,
Light-Roth shot Bonnett in the chest as Bonnett sat on a couch.
Bonnett screamed out in pain and yelled “oh, God, Kevin, don't kill
me,” before dying on the couch.

Light-Roth told another friend who had witnessed the killing,
“[iJf you don’t want to be part of this, you can go ahead and leave.
But if you say anything . . .” and he made a slicing gesture across
his throat. Light-Roth directed his roommate, Highley, to dispose of
the body. Highley acquiesced because he was afraid Light-Roth
would kill him too. In order to deflect suspicion based on Bonnett’'s
sudden disappearance, Light-Roth told the victim’s girlfriend that

Bonnett had said he was going to New Mexico.

-3-
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Once in custody after Bonnett's body was found, Light-Roth
used a pen to remove his leg shackles and handcuffs and
unsuccessfully attempted to escape from custody. Prior to trial,
fellow inmate Justin VanBrackle was identified as a defense
witness at trial, but when interviewed by police he admitted that
Light-Roth had asked him to lie, and in exchange for his testimony,
Light-Roth would make sure the witnesses in VanBrackle's trial did
not testify.

At sentencing, the State requested the maximum standard
range sentence of 335 months. App. at 45. The State argued that
the murder was committed in cold blood, that Light-Roth had
coerced others with threats of violence to help him cover up the
murder, and then attempted to suborn perjury. App. at45. The
prosecutor also noted that the murder occurred just seven months
after Light-Roth was released from custody for an adult robbery
conviction. App. at 47. Defense counsel asked for a “mid or low
range” sentence. App. at 50. The court imposed the highest
sentence possible, stating “l am satisfied that Mr. Light-Roth
demonst‘rates classic sociopathic behavior, didn't care about

anybody but himself, and | am satisfied that he is dangerous.”

App. at 57.
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E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED.

1. THE COURT OF APPEALS DECISION CONFLICTS
WITH IN RE PERSONAL RESTRAINT OF
GREENING AND THIS COURT’'S STANDARD AS
TO WHAT CONSTITUTES A SIGNIFICANT
CHANGE IN THE LAW.

The Court of Appeals erred and ignored this Court’s
standard for what constitutes a significant change in the law, in
granting Light-Roth’s untimely petition. There has been no
significant change in the law material to Light-Roth’s sentence that
would allow him to obtain reliéf through an untimely petition.

RCW 10.73.090 provides that no collateral attack on a
judgment and sentence may be filed more than one year after the
judgment becomes final, if it is valid on its face. RCW
10.73.090(1). RCW 10.73.100 provides an exception to the time
bar where:

There has been a significant change in the law,
whether substantive or procedural, which is material
to the conviction, sentence, or other order entered in
a criminal or civil proceeding instituted by the state or
local government, and either the legislature has
expressly provided that the change in the law is to be
applied retroactively, or a court, in interpreting a
change in the law that lacks express legislative intent
regarding retroactive application, determines that
sufficient reasons exist to require retroactive
application of the changed legal standard.

1709-1 Light-Roth SupCt




RCW 10.73.100(6). This Court has defined the scope of this
exception:

We hold that where an intervening opinion has
effectively overturned a prior appellate decision that
was originally determinative of a material issue, the
intervening opinion constitutes a “significant change in
the law” for purposes of exemption from procedural
bars.

In re Pers. Restraint of Greening, 141 Wn.2d 687, 697, 9 P.3d 206

(2000) (emphasis added). A decision that settles a point of law
without bver’[urning precedent does not constitute a significant

change in the law. State v. Miller, 185 Wn.2d 111, 114-15, 371

P.3d 528 (2016); In re Pers. Restraint of Domingo, 155 Wn.2d 356,

368, 119 P.3d 816 (2005); In re Pers. Restraint of Turay, 150

Wn.2d 71, 83, 74 P.3d 1194 (2003). For the exception to apply, the
law itself must change, not practitioners’ understanding of the law.
Miller, 185 Wn.2d at 116. In granting this petition, the Court of

Appeals held that State v. O'Dell, 183 Wn.2d 680, 358 P.3d 359

(2015), is a significant change in the law.
However, in O’Dell, this Court explicitly reaffirmed what it

had held previously in State v. Ha’'mim, 132 Wn.2d 834, 846, 132

P.2d 633 (1997): an exceptional sentence below the standard

range may not be imposed on the basis of youth alone, but a

-6 -
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defendant’s youth may be considered as to whether the defendant
lacked the capacity to appreciate the wrongfulness of his conduct
or the ability to conform his conduct to the law, as provided in
RCW 9.94A.535(1)(e). O'Dell, 183 Wn.2d at 689. This statutory
mitigating factor has existed since the enactment of the SRA, and
trial courts have never been barred from considering a defendant’s
youth at sentencing. |d. See former RCW 9.94A.390(1)(e). This
Court did not effectively overturn Ha’mim. Indeed, this Court
explained its decision as follows:

... [W]e agree with much of the State’s interpretation

of Ha’mim. That decision did not bar trial courts from

considering a defendant’s youth at sentencing; it held

only that the trial court may not impose an exceptional

sentence automatically on the basis of youth, absent

any evidence that youth in fact diminished a

defendant'’s culpability. But we also conclude that the

trial court in this case improperly interpreted Ha’'mim

just as O'Dell does: to bar any consideration of the

defendant’s youth at sentencing.
O'Dell, 183 Wn.2d at 689. This Court also stated:

It remains true that age is not a per se mitigating

factor automatically entitling every youthful defendant

to an exceptional sentence. In this respect, we adhere
to our holding in Ha’'mim.

Id. at 695. This Court cautioned that in light of new scientific
studies about adolescent brain development, the mitigating factor

may be easier to establish than previously believed, but this Court

-7 -
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did not change the legal framework. It did not effectively overturn
its holding in Ha'mim.

It should also be noted that the Court of Appeals decision in
this case runs counter to the doctrine of legislative acquiescence.
“When considering challenges to previous statufory interpretations,
‘[t]his court presumes that the legislature is aware of judicial
interpretations of its enactments and takes its failure to amend a
statute following a judicial decision interpreting that statute to

indicate legislative acquiescence in that decision.” State v. Otton,

185 Wn.2d 673, 685-86, 374 P.3d 1108 (2016) (quoting City of

Federal Way v. Koenig, 167 Wn.2d 341, 348, 217 P.3d 1172

(2009)) (emphasis in original).

If Ha’'mim had held that youth could not be a mitigating
circumstance, then the legislature acquiesced in that holding by
making no subsequent changes to the statute. If the legislature
acquiesced in the Ha’'mim holding, then this Court would not have
been at liberty to change the meaning of the statute in O'Dell.

The better and correct analysis is that Ha’'mim did not
foreclose exceptional sentences based on particular attributes of
youth relevant to culpability, and that O_’lgg_ll correctly interpreted
Ha’'mim and did not change the law.

-8-
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The Court of Appeals decision conflicts with In re Greening

by ignoring the standard imposed by this Court for finding a
significant change in the law. Review is warranted.

2. THE COURT OF APPEALS ERRED IN GRANTING

RELIEF WHERE LIGHT-ROTH DID NOT REQUEST
AN EXCEPTIONAL SENTENCE.

Even if O'Dell was a significant change in the law, Light-Roth
is not entitled to relief. Light—Roth‘ did not request an exceptional
sentence below the standard range at sentencing and the court
showed no inclination to be lenient. This fact should prevent relief
in this case because: 1) the decision in O’Dell cannot be material
to Light—Roth’s sentence; and 2) there was no trial court error in
imposing a standard range sentence, let alone a fundamental
defect resulting in a complete miscarriage of justice justifying relief

by personal restraint petition.

Contrast this case to In re Pers. Restraint of Mulholland, 161

Whn.2d 322, 166 P.3d 677 (2007). Mulholland was convicted of six
counts of assault in the first degree and one count of drive-by
shooting. Id. at 324-25. Mulholland requested that the sentences
be imposed concurrently with each other. |d. at 325. The
sentencing court denied the request, stating that it had no

discretion to do so. ld. After his conviction and sentence were

-9-
1709-1 Light-Roth SupCt




affirmed, Mulholland filed a timely PRP challenging the trial court’s
conclusion that it could not impose concurrent sentences. ld. at
326. This Court concluded that the court did have discretion to
impose the sentences concurrently. Id. at 331. This Court noted
that the standard for relief when alleging a nonconstitutional error is
an error that “constitutes a fundamental defect which inherently
results in a complete miscarriage of justice.” Id. at 332. This Court
found that the sentencing court’s mistake of law met that standard.
Id. at 333. Moreover, the record indicated there was a possibility
that, had the trial court properly understood the law, it would have
imposed a lower sentence. 1d. at 334.

Light-Roth’s case is fundamentally different. He did not
request an exceptional sentence. There is no showing that the trial
court misunderstood the law. There is moreover no reasonable
possibility that the court would have imposed an exceptional
sentence, if requested. The court imposed the highest sentence
authorized based on its evaluation that Light-Roth is a danger to
society.

The Court of Appeals erred in concluding that O’Dell was
material to Light-Roth’s sentence where the trial court did not deny

a request for an exceptional sentence. Similarly, the Court of

-10 -
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Appeals erred in finding a nonconstitutional error that resulted in a
complete miscarriage of justice where an exceptional sentence was
not requested and the record cbntains no support for a claim that
the court might have imposed a more lenient sentence.”

3. THIS CASE PRESENTS AN ISSUE OF
SUBSTANTIAL PUBLIC INTEREST.

In its opinion, the Court of Appeals quotes the State’s
caution about the breadth of its holding: “It is important to note, that
under Light-Roth’s reasoning, every offender of an arguably
youthful age who was previously sentenced would now be entitled

to a new sentencing proceeding.” App. at 16.

! Granting relief for a nonconstitutional error in this case is particularly troubling
as Washington Const. art. |, sec. 13 right to habeas corpus is limited to facially
invalid judgments. See generally In re Pers. Restraint of Runyan, 121 Wn.2d
432, 441-43, 853 P.2d 424 (1993). A judgment is facially invalid if it appears
from the four corners of the judgment that the court acted without jurisdiction. As
to sentencing matters, a judgment is facially invalid when the sentence is beyond
the court’s jurisdiction. See Horner v. Webb, 19 Wn.2d 51, 56-57, 141 P.2d 151
(1943) (relief proper “where a court enters an excessive sentence, as, for
example, twenty years, when the maximum provided is but ten” as the vice with
the sentence “is not merely that it is an excessive duration, but that it is
absolutely unauthorized™). The legislatively expanded right to habeas corpus is
limited to constitutional claims, with a few exceptions that are inapplicable here.
See RCW 7.36.130(1)(a). The maximum penalty for the defendant's offense is
life. See RCW 9A.20.021(1)(a); RCW 9A.32.050(2). The court imposed a
standard range sentence. The legislature, moreover, expressly bars appeals
from standard range sentences, let alone collateral attacks on standard range
sentences. See RCW 9.94A.585(1). Thus, the Court of Appeals’ decision in this
case conflicts with the Washington constitution, numerous statutes and a number
of cases issued by this Court in finding that a constitutional, statutorily authorized
sentence is nonetheless a fundamental defect that inherently results in a
complete miscarriage of justice.

-11 -
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Light-Roth was 19 when he committed this crime. Thus, the

Eighth Amendment as applied in Miller v. Alabama, 567 U.S. 460,

132 S. Ct. 2455, 183 L. Ed. 2d 407 (2012), has no application to
this case.? There is absolutely no constitutional basis for
Light-Roth’s challenge to his sentence of 28 years.

Under the guise of statutory construction, the holding in this
case essentially divests the legislature of its authority to enact
sentencing laws that apply to youthful adult offenders. The
sentencing court in this case imposed a sentence within the
legislatively-enacted standard‘ range. Light-Roth did not request
that the court depart from that range. Light-Roth presented no
evidence or argument that his “capacity to appreciate the

wrongfulness of his or her conduct, or to conform his or her

2 Regarding the age of 18 as the line drawn for purposes of the constitutionality
of certain punishments, the Supreme Court has explained: “Drawing the line at
18 years of age is subject, of course, to the objections always raised against
categorical rules. The qualities that distinguish juveniles from adults do not
disappear when an individual turns 18. By the same token, some under 18 have
already attained a level of maturity some adults will never reach. For the reasons
we have discussed, however, a line must be drawn. . .. The age of 18 is the
point where society draws the line for many purposes between childhood and
adulthood. It is, we conclude, the age at which the line for death eligibility ought
to rest.” Roper v. Simmons, 543 U.S. 551, 574, 125 S. Ct. 1183, 161 L. Ed. 2d 1
(2005). See also State v. Witherspoon, 180 Wn.2d 875, 329 P.3d 888 (2014);
State v. Hart, 188 Wn. App. 453, 353 P.3d 253 (2015).

-12 -
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conduct to the requirements of the law, was significantly impaired.”
RCW 9.94A.535(1)(e). There is no support in the record for a claim
of diminished culpability based on youth. Nofhing about his
behavior can be explained as youthful impulsivity or peer pressure.

This Court in O'Dell stated “It remains true that age is not a
per se mitigating factor automatically entitling every youthful
defendant to an exceptional sentence.” O'Dell, 183 Wn.2d at 695.
Yet in granting review in this case, the Court of Appeals essentially
presumes that every youthful adult offender is entitled to an
exceptional sentence, and thus it matters not whether defense
counsel requested an exceptional sentence or whether the
sentencing court showed any indication of wanting to show
leniency.

If Light-Roth is entitled to resentencing, then there is no
obvious limiting principle that would prevent any other youthful adult
offender from seeking resentencing. The holding in this case, if

allowed to stand, would necessitate countless resentencing

-13 -
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hearings at great cost to society and the court system.> Review is
warranted.

F. CONCLUSION.

Because the Court of Appeals decision conflicts with this
Court's precedents and involves an issue of substantial public
interest, review should be granted.

DATED this @_ day of September, 2017.

Respectfully submitted,

DANIEL T. SATTERBERG
King County Prosecuting Attorney

ANN SUMMERS, WSBA #21509
Senior Deputy Prosecuting Attorney
Attorneys for Petitioner

Office WSBA #91002

® The Court of Appeals in Light-Roth does not identify who qualifies as a youthful
adult offender, so the full impact of the decision cannot be determined. While
Light-Roth was 19 years old, defendants will likely cite to language in a footnote
in O’'Dell suggesting that the brain is not fully mature until age 25. Some sense
of the number of resentencings can be developed from state reports and
legislative documents. During fiscal years 2014, 2015, and 2016, 18,951 adults
were sentenced for felonies committed while they were between the ages of 18
and 24. See State of Washington Caseload Forecast Council, Sfatistical
Summary of Adult Felony Sentencing Fiscal Year 2016, Table 20, pg. 52 (Dec.
2016); State of Washington Caseload Forecast Council, Statistical Summary of
Adult Felony Sentencing Fiscal Year 2015, Table 20, p. 53 (Jan. 2016); State of
Washington Caseload Forecast Council, Statistical Summary of Adult Felony
Sentencing Fiscal Year 2014, Table 20, pg. 54 (Mar. 2015). In King County
alone, the State anticipates that the decision in Light-Roth could lead to motions
for resentencing in over 200 murder cases (offenders currently in custody
convicted of murder committed between the ages of 18 and 23). Including cases
from other counties, and other crimes, the number of cases potentially affected is
in the thousands.

-14 -
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

In-the Matter of the Personal No, 75129-8-
Restraint of

DIVISION ONE
KEVIN LIGHT-ROTH,

)
)
;
)~ PUBLISHED OPINION
Petitioner. ) SRR
)
)
)

FILED: August 14, 2017

TRICKEY, A.C.J, — ln this personal restraint. petition, Kevin Light-Roth
ohatlenges his sentence for his 2004 conviction of murder in the second degree
He argues that his sentence is invalid because the trial court did not meamngfully
consider whether his youthfulness justified an exceptional sentence ‘below the

standard range.

Although this ie Light-Roth’s sec_ond petition and is beyond the one-year
time bar for collateral attacks on the judgment, he argues that We may consider It
_ because of a significant change in the law. He contends that the recent Supreme

Court decision in State v, O'Dell slgnlfioanﬂy broadened the circumstances under

which a defendant’s youthfulness may justlfy an exceptional sentence below the |

standard range, 183 Wn.2d 680, 695-96, 358 ‘P.3d 359 (2015).

The State responds that O'Dell is not a signiﬁcant change in the law

" because the court did not overrule Its decision in State v. Ha'mim. O'Dell, 183
Wn.2d at 885 (citing Ha'mim, 132 Wn.2d 834, 847, 940 P.2d 633 (1997)). In
O'Dell, the court sald there was a “clear connection between youth and decreased

moral cu\pebillty for criminal conduct,” 183 Wn.2d at 695, But in Ha'mim, the court

stated that the “age of the defendant does not relate to the crime or the brevi‘ous

APPENDIX 001




No. 75129-8-1/ 2

record of the defendant;" and cited with approval a Court of Appeals decision
characterizing as absurd the argument that a defendant's youth might justify

imposing a more lenient sentence. 132 Wn.2d at 84647 (citing State v. Scott, 72

Wn, App. 207, 218-19, 866 P.2d 1258 (1993), affd, State v. Ritchie, 126 Wn.2d
388, 804 P.2d 1308 (1995)). | | |
‘ Accordingly, we hold that O'Dell expanded youthful defendants’ ability to
argue for an exceptioﬁal sentence, .and was a significant change in the law. ° | ?
Because that change In the law was material to Light-Roth's sentence and applies :
retrbactively, we may consider Light-Roth’s petition. We conclude that Light-Roth
" deserves an opportunity to have a sentencing court meanlngfully consider whether ;
his youthfulness jhstiﬁes a‘n exceptional sentence below the standard range. |
Therefore, we grant Lléht—Roth‘s petition. .
| "'FACTS
In 2003, when he was 19 years old, Light-Roth shot and killed Tython ' '
Bonnett.! ' ' | ‘ |
In 2004, Light-Roth Was convicted of murder in the second degree.? Light-
Roth asked for a low- or mid-range sentence. He ’pointed out that he wés only 21
years old 'at the time of sentencing, but he did nof seek an exceptional sentence

downward on the basis of his youthfulness at the time of the murder. The trial

court imposed the maximum standard rahge sentence of 335 months.3

1 State v. Light-Roth, noted at 139 Wn, App. 1083, 2007 WL 2234613, at *1. Unless
otherwise specified, all references to ages of various defendants are to the ages at which
those defendants commiited their crimes.

2 Light-Roth, 2007 WL, 2234613 at *5.

3 The sentence includes a 80-month mandatory sentence enhancement for use of a deadly
weapon, Light-Roth was also convicted of unlawful possession of a firearm, The court

2
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In 2008, this court issued its mandate in Light-Roth's direct appeal, and the
Judgment in his case became final. |
' n 2009, nght-Rgth brought his first personal restraint petition, alleging
numerous errors, none of which related to his sentence or youthfulness. In 2010,
this court dismissed fhat petition.

In 2015, the Supreme Court issued its opinion in O'Dell. 183 Wn.2d 680.

In 2018, Light-Roth filed this second personal restraint petition, cha\lengiﬁg
his sentence.
| ANALYSIS
The State argues that this court should dismlsé Light-Roth’s'petition as
untimely because Light-Roth filed it more than one year after the judgmer"it in his

case became final. While this petition would normally be untimely, we hold that

we may consider it because of O'Dell‘,'which announced & signlﬂcant, material

change in the law that applies retroactively.
“No petition or motion for collateral attack on a judgment and sentence in a

criminal case may be filed more than one year after the judgment becomes final if

the judgment and sentence is valid on its face and was rendered by a court o‘fv

competent jurisdiction.” RCW 1‘0.73.090(1). A judgment becomes final when an
appellate court issues its mandate disposing of the direct appeal. RCW
10.73.090(3)(b). |

But there are exéepﬂons to the one-year time limit. RCW.10.73.100. The

imposed s|ightly less than the maximum standard range for Light-Roth'’s conviction for that
Charge~ : .

3
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one-year limit does not apply to a petition that'is based solely on the ground that
there has been (1) a significant change in the law, (2) that is material to the
defendant's sentence, and (3) applies retroactively. RCW 10.73.100(6).4

Here, Light-Roth's sentence became final In 2008, He filed this petition in
2016, Therefore, he may pursue this petition only if he can satisfy all three prongs
of RCW 10,73. 100(6) We conclude that he can.. |

Significant Change inthe Law

LIght-Roth argues that O'Dell announced a significant change in the law

because it changed "the law regarding the evidence that Is relevant to decreased
culpability” and changed the showing required to- merit a sentencing court's

conslideration of an offender's youth.5 The State argues that O'Dell did not

announce a significant change in the law because it did not overruie established
precedent. We agree with Light-Roth because defendants could not successfully

argue that their youth diminished their culpability before Q'Dell.

A significant change in the law occurs when “an intervening appellate
decislon overturns a priér appellate decision that was determinative of a material
issue.” State v, Miller, 185 Wn.2d 111, 114, 371 P.3d 528 (2016). An appellate
decision that “'settles a point of law without overturning prior precedent’ or ‘'simply

applies settled law to new facts™ does not constitute a significant change in the

law, Miller, 185 Wn.2d at 114-15 (quoting Inre Pers. Restraint of Turay, 150 Wn.2d
71, 83, 74 P.3d 1194 (2008)). But appellate courts will usually find a significant

4 There are several other exceptions to the time hmlt which are not relevant to this petition.
RCW 10.73,100(1)-(5).
8 Personal Restraint Petition (PRP) at 5.
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change in the law when the defendant could not'have argued an issue before the

new appellate decislon was published, " Miller, 185 Wn.2d at 118, The change

must be a change in the law itself; a change in counsels’ understanding of the law

is not enough. Miller, 185 Wn.2d at 116,

In State v. Miller, the court held that State v. Mulholland had not announced
a significant change In the law because, there, the court stated explicitly that the
questiqn it was confronted with V\‘/as“"a question [it had] not directly addressed.”

185 Wn.2d at 116 (quoting Mulholland, 161 Wn.2d 322, 328, 166 P.3d 677 (2007)).

“inln ré the Personal Restraint of ?liopo. Earl Flippo petitioned the Supreme

Court to review the discretionary legal fihanéial 6bligatlons (LFOs) imposed on him,

' ‘argding that thére had been a significant change in the law since his sentence,

187 Whn.2d 106, 108, 385 P.3d 128 (2016) (citing State v. Blazina, 182 Wn.2d 827, |

837-38, 344 P.3d 680 (2015) (holding that the triai. court must make an 1
“individualized inquiry into the defendént’s ‘ourrent and future ability to pay" before

imposing discretionary LFOs and that the record must reflect that inquiry)). The

court dismissed Flippo's petition because it concluded that Blazina had clarified
the trial court's requirements under RCW 10,01.160(3) but had not “change[d]
anything about the meaning of that statue or any other materlal provision of law.”

'Fliggo; 187 Wn.2d at 112, .The court reasoned that, “prior to Blazina, a defendant

could certainly request that the court perform an Individualized Inquiry pursuant to
the statute,” Flippo, 187 Wn.2d at-112.
Flippo argued that such a request would have been “futile” because

controlling precedent established that the trial court did not need to “enter formal,
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specific findings regarding a defen,dant’s ability to pay." Flippo, 187 Wn.2d at 112-
13 (quoting State v. Curry, 118 Wn.2d 911, 916, 820 P.2d 166 (1992)). The court

rejected Flippo's argument, holding that, although Blazina explained what the trial

court was required to do, "nothing about those requirements changed with

Blazina." Flippo, 187 Wn.2d at 113. The court acknowledged that some
practitioners had had a mistaken understanding of the law, but nevertheless, held
that there was no significant change in the law. Flippo, 187 Wn.2d at 113,

Here, the parties dispute whether O'Dell announced a changé in the

interpretation of the mitigat(ng factors Justifying an exceptional sentence below the
standard range under the Sentencing Reform Act of 1981, chapter 9.94A RCW
(SRA). The court ‘may impose a séntence below the standard range when the
“defendant'sl capacity to éppreciate the wrongfulness of his or her conduct, or to
conform his or her conduct to the re‘qmrements of the law, was significantly
impaired.” BCW 9.94A.535(1)(e). |

Thé court may also impo'se an exceptional sentence on the basis of a
nonstétutory mitigating factg-r. RCW 0.94A.535(1). The factor may not be
something that “the legislature neoéssarily considered” when establishing the
sentence range and it hust be “sufficlenty substantial and compelling to

distinguish the crime in question ‘from others In the same category." QO'Dell, 183

Whn.2d at 690 (quoting Ha'mim, 132 Wn.2d at 840).

In 1993, in State v. Scott, the Court of Appeals re]ectea as bordering “on

| the absurd” an argument that a 17-year-old murder defendant's youth lessened his
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culpability.® 72 Wn, App. at 218-19. The court acknowledged that “teenagers are
more impulsive than adults and lack mature Judgment,” but stated that
“Iplremediated murder is not a common teenage vice,” Scott, 72 Wn., App. at 219,

In 1997, in State v. Ha'mim, an 18—year—old defendant requested- an

exceptional sentence below the standard range on the basis of her youth and her
absence of police contacts, 132 Wn.2d ,834, 837, 940 P.2d 633 (1997). The trial
court imposed the exceptional sentence downward, relying on the defendant's
youth as a mitigating factor. Ha'mim, 132 Wn.2d at 838.

The Supreme Court reveréed. Ha'mim, 132 Wn,2d at 848. It declined “to

‘hold that age alone may be used as a factor to Impose an exceptional sentence

outslde of the standard range,” Ha'mim, 132 Wn.2d at 846. The court noted that

age “could be relevant’ to the statutory ﬁwitigatihg factor that the defendant's
capacity to appreciate the wrongfulness of her conduct or conform her behavior to

the law was impaired. Ha'mim, 132 Wn.2d at 846. But the court noted that the

trial court had made “no such finding.” Ha’mim, 132 Wn.2d at 846,

The court also stated that age alone could not be a nonstatutory mitigating
factor. Ha'mim, 132 Wn.2d at 847, The court held that “the age of a young adult

defendant is not alone” a “substantial and compelling” factor. Ha'mim, 132 Wn.2d

at 847. It also held that the “age of the defendant does not relate to the crime or
the previous record of the defendant.” Ha'mim, 132 Wn.2d at 847.

In 2005, in State v. Law, the Supreme Court engaged In a detailed

¢ The defendant was challenging the trial court's imposition of an exceptional sentence
above the standard range, but cited statutes for mitigating factors Justifying a sentence
below the standard range, specifically former ROW 9,94A.390(1)(e) (1992) (recodified as
RCW 9.94A.535(1)(e)). Scott, 72 Wn, App, &t 218-18. C

7
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- discussion of what may constitute a nonstatutory factor justifying a sentence below
the standard range.’ 164 Wn.2d 85, 94-98, 110 P.3d 717 (2005). The court
explained that it had ‘“rejected the use of age as a mitigating factof" in Ha'mim.

Law, 154 Wn.2d at 98, The court quoted Ha'mim's conclusion that the defendant’s

age does not relate to the crime or record of the defendant. Law, 154 Wn.2d at 98

(quoting Ha'mim, 132 Wn.2d at 847). The court went on to state that, in Ha'mim,
it had held “that this peréonal factor was not a substantial and compelling reason

to impbse'an exceptional sentence.” Law, 154 Wn.2d at 98,

A decade later, in O'Dell, the Supreme Court revisited “the same question”

it had considered in Ha'mim. 183 Wn.2d at 689. It determined that Ha'mim had

correctly heid’th_at courts may not impose an exceptional sentence on the basis of
youth unless there is evidence “that youth in fact diminished a defendant's

culpabllity,” O'Dell, 183 Wn.2d at 689. But the court n_oted that, in Ha'mim, it had

not had the benefit of studies about “adolescents’ cognitive and emotional
dévelopment," wh'ich have since established “a clear connection between youth

and decreased moral culpability for criminal conduct.” O'Dell, 183 Wn.2d at 6957

Accordingly, the Suprem'é Court disapproved of its earliér, "sweeping
conclusion” that “[t]he age of the defendant does not relate to the crime or the

previous record of the defendant.” Q'Dell, 183 Wh.2d at 695 (alteratibn in original)

(quoting Ha'mim, 132 Wn.2d at 847). The court held that, while “age is not a per

7 The studies the court relled on were essential to the United States Supreme Court's
decisions in Roper v. Simmons, 543 U,S. 651, 669-70, 125 S, Ct. 1483, 161 L, Ed, 2d 1
(2005); Graham v, Florida, 560 U.S. 48, 71, 130 S, Ct, 2011, 176 L, Ed. 2d 825 (2010);
and Miller v, Alabama, 567 U.S, 460, 132 S, Ct. 2455, 2465, 183, L. Ed. 2d 407 (2012),
O'Dell, 183 Wn.2d at 685, 691, 695, :
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~se mitigating factor,” it was “far more likely to diminish a defendant's culpability

than" the court had implied in Ha'mim. O'Dell, 183 Wh.2d at 695-96, The court

concluded that “in particular cases” youth could amount to a substantial and

compelling factor justifying a sentence below the standard range. Q'Dell, 183

Wn.2d at 696, The court explicitly disavowed any reasoning In Ha'mim that was

inconsistent with its opinion. O'Dell, 183 Wn.2d at 696.

When describing how the defendant might be able “to establish that youth
d|m|nisvhed his capacities for purposes of sentencing,” the court explained that the
defendant would not need to present expert' testimony. O'Dell, 183 Wn.2d at 607,
The court cited examples from the record of the type of “lay téstimony fhat a trial
court should consider,” including family member depictions of the defendant as an

“immature kid,” descriptions of the defendant’s hobbies, lnéludlng hiking and

playing video games, and the way he Interacted with his family, O'Dell, 183 Wn,2d
at 697-98, All of the examples related to tﬁe defer;dant’s immaturity, rather than
the specific circumstances of his crime or criminal record, Q;IQ_éﬂ, 183 Wn.2d at
697-98.

This court has not yet considered whether O'Dell announced a significant

change In the law for purposes of personal restraint petitions, But, in State'v.

Ronquillo, this co'urt recoghized that Q'Dell has impacted the use of youth as a

mitigating factor. 180 Wn. App. 765, 780-83, 361 P.3d 7798 (2015),
In that case, Brian Ronquillo, a minor defendant who had been sentenced

in adult court, sought an exceptional sentence based on his youthfulness, relying
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on research on juvenile brain development.® Ronquillo, 190 Wn. App. at 773-74.
The trial court found the evidence “‘incredibly compelling' but, after reviewing

Ha'mim and Law, refused to grant the exceptional sentence, 190 Wn. App. at 773-

74; The trial court explained that it felt “constrained” by the law. Ronquilio, 190
Whn. App. at 773-74. As the Court of Appeals explained, at the time <;f Ronquillo’s
senténcing. his "youthfulness was not, by itself, a mitigating factor that could justify
a downward departure.” Rongulllo, 180 Wn, App. at 771 (citing Law, 154 Wn.3d,
at 97-08; Hamim, 132 Wn.2d at847).

But, while Ronquillo’s appeallto th_ls court was pending, the Supreme Court

issued its opinion in ©'Dell.? This court concluded that Q'Dell had “significantly

revised the Interpretation of Ha'mim relled on by the trial court.” Ronquillo, 180

Whn. App. at 780-81, Noting that O'Dell did not “overrule Ha'mim," the Court of

Appeals nevertheless concluded that, following O'Dell, trial courts may consider
age “as a possible mitigating factor.” Ronquillo, 190 Whn. App. at 783 (quoting
O'Dell, 183 Wn.2d at 689). ‘ |

Ronguillo demonstrates that, until QO'Dell, defendants’ could not -

meaningfully argue that youthfulness was. a mitigating factor under RCW

9.94A.535(1)(e) or as a nonsfatutory mitigating factor. O’Dell did not technically

overrule Ha'mim, but the court notes it was addressing the same question it had

already addressed in Ha'mim, and it came to a different conclusion. It would be

8 This was a resentencing., The court had already remanded the case once for a new
sentencing hearing because the defepdant’s original sentence relied on a miscalculation
of Ronquillo's offender score, Ronaulllo, 190 Wn. App. at 770-71,

® Ronquillo's resentencing was on March 21, 2004, Ronaulllo, 190 Wn, App. at 773,
O'Dell was decided on August 13, 2015, 183 Wn.2d at 680, Ronauillo was declded by
this court on October 26, 2015, 190 Wn. App, at 765,

10
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disingenuous to suggest that O'Dell merely clarified Ha'mim's holding or applied

settled law to new facts.

Law and Ha'mim together effectively prevented trial courts from considering

whether a young adult defendant's age diminished his or her culpability unless

something else tied the defendant's youth to ;he crime itself, Under O'Dell, trial
courts are allowed to consider the defendant's youth and immaturity. In short,
Q'Dell approved of the argument that the eéfller cases characterized as absurd.
Thus, unlike Flippo, Light-Roth could not “certainly request’ an exceptional
sentence based on his youth. Flippo, 187 Wn.2d at 112, Accordingly, we conclude

that O'Dell announced a significant change in the law.,

Applied Retroactively

“Whether a changed legal standard applies retroactively is a distinct inquiry

from whether there has been a significant change In the law." Inre Pers. Restraint

of Tsai, 183 Wn.2d 91, 103, 351 P.3d 138 (2015). We conclude that O'Dell should

be applied retroa_cfively because It announced a new interpretation of the SRA.

“Once the Court has determined the meaning of a statute, that is what the

statute has meant since its enactment.” In re Pers. Restraint of Johnson, 131
Wn.2d 558, 568, 933 P.2d 1019 (1997). Accordingly, that meaning‘ applies

retroactively, See Johnson, 131 Wn.2d at 568; see also In re Pers. Restraint of -

Hinton, 152 Wn.2d 853, 859-60, 100 P,Sd 801 (2004).
. O'Dell announced a change In the interpretaﬂon of the SRA, specifically

RCW 9.94A.535(1) and RCW 9.94A.535(1)(e)."® 183 Wn.2d at 694-66. Because

¥ In O'Dell, the court reliés oh studles cited In United States Supreme Court cases

e ——]

K discussing evolving standards for the treatment of juveniles under the Eight Amendment,
' 11
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the SRA is a statute, courts should apply this new interpretation retroactively.

Material to Sentence

* Light-Roth argues that the change in the law announced in O'Dell is material

to his séntence because he was only 19 years old when he committed his crime

and because his crime bears many hallmarks of immaturity, The State argues -

that, even if O'Dell announced a significant charige iﬁ the law, it is not material to

L_ight—Roth’s sentence because Light-Roth did not seck an exceptional sentence

~ downward based on 'his.yduth.

" It Is unreasonable to hold that a case announced a signiﬂcant change
because it made a new argument available to a defendant, and then hold that the

change is not material because the defendant did not make that argument. We

conclude that the change in the law O'Dell announced was material to Light-Roth's
sentence because, under Q'Dell, Lighf-Roth can now argue that his youth justified
an exceptional sentence below the standard range.

To qualify for the exceptioﬁ td the one-year time bar, the change in the law

must be material to the defendant's sentence. RCW 10.73,100(6). In State v.

Scott, the court addressed whether Miller, which held “that a sentence of life
without parole is. unc;)nstltutional for most juvenile offenders,” Wa‘s' material to the
sentence of a juvenile defendant who had recelved a de facto life sentence. 196
Wn, App‘. 061, 963, 385 P.3d 783 (2016), review granted, No, 94020-7, 2017 WL
1736726 (Wash, May 8, 2017), The parties agreed that Miller had announced a

but O'Dell does not base its departure from Ha'mim on Elghth Amendment grounds. See
183 Wn.2d at 695 (clting Miller, 567 U.S. 460; Roper, 543 U.S, 551; Graham, 560 U.S.

48).

12
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significant change in the law and that it applied retroactively. Scott, 196 Wn. App.
at 965. ' |

The State argued that Miller was not material to the defendant's sentence

because the trial court had imposed the sentence as an exercise 6f discretion, not

as a result of a mandatory scheme, Scott, 196 Wn. App. at 870. The Court of

Appeals disagreed, holding that because the sentencing judge ‘“did not

meaningfully consider [the defendant's] age as a mitigating factor,” the defendant's

sentence fell "squarely wit_hin' the constitutional concerns expressed In‘MiHer."

Scoft, 196 Wn, App. at 870.
But the State also argued that Miller was not material to the defendant's

sentence because any violation had been cured by the legislature's passage of a

Miller-fix statute. Scott, 196 Wn, App, at 970-71. Under the Millet-fix statute, a
juvenile offender s presumptively eligible for early release after serving no less

than 20 years,” Scott, 196 Wn. App. at 971 (citing RCW 9,94A.730). The court

agreed with the State, holding that Miller was not material to the defendant's
sentence because, under the Miller-fix statute, the de‘il’endant was ‘no longer
serving a sentence tha@ is the equivalent of life without parole.” Scott, 196 Wn.
App. at 97172,

By contrast, in In re Pers. Restraint of Rowland, the court held thata change

in how the court compares convictions from other states was material to a
petitioner's conviction because It led to a miscalculation of the petitioner's offender
score, even though the trial court imposed an exceptional sentence above the

standard range. 149 Wn, App. 496, 507, 204 P.3d 953 (2009),

13
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Here, Light-Roth received the maximum standard range sentence for his
conviction of murder In the second degree. He was only 19 years.old at the time
he 6ommltted the offense. Light-Roth’s actions immediately following his arrest,
including attem;;ting to escape via the celling of his interrogation }oom,
demonstrate impulsivity and immatunty 1" |

Further, Light-Roth's mother declared that, as a 19-year-old Light-Roth “still
continued to exhibit substantial impulsivity and a limited ability to manage his
behavior by thinking through the consequences c‘»f‘ his actions and by being drawn
to risky and exciting behaviors."? 'Light-Roth’s cousin declared that Light-Roth
was “stunted socially and emdtiona\ly dusto unintentional neglect,” and that Light-
Roth was a “troubled teenager” struggling to “fitin and be accepted by his peers,"?®
Their statements are élmilar to the examples of ‘lay testimony” the Supreme Court

provided in Q'Dell for the purpose of “evaluating whether youth diminished a

 defendant's culpablity.” See, 183 Wn.2d at 697-98.

As the State points out, Light-Roth did not request an exceptional sentence

downward on the baSlS of his youthfulness. But, as discussed above, Light-Roth
could not have successfully argued that his youthfulness entitled him to an

exceptionally lenient sentence until O'Dell. Therefore, Light-Roth has shown that,

. had O'Dell been decided before he was sentenced, he could have argued that his

youthfulness justified an exceptional sentence below the standard range. We

# Light-Roth, 2007 WL, 2234613 at *4.
12 PRP App. C at 1.
S PRP App. C at 3.
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conclude that the denial of an opbortunity to seek an exceptional sentence is

sufficlent to make O'Dell material to Light-Roth’s sentence.

Accordingly, we conclude that Light-Roth's petition is based solely on the
ground that there has been a significant, mater]a'I change in the law that applies
retroactively. Thus, the petition félls into the exception for the one;year time bar
and s timely, . |

Barred as Successive

The State argues that, in addition to being untimely, this court may not
address the merits of Light-Roth's petition because it Is successive, But the State

appears to concede that, if O'Dell announced a significant change in the law, that

change would amount to good cause to excuse Light-Roth's otherwise successive
petition. | |

“If a person has pre_vlously filed a petition for personal restraint, the court of
appeals will not consider the petition unless the person certifies that he or she has
not filed a previAo‘us petition on similar groupds, and shows good cause why the
petitioner did not raise the new grounds 1}1 the previous petition.” RCW 10,73.140. .
“A significant intervening change in the law restjlting from a court décisiqn satisfies

the good cause requirement.” In re Pers. Restraint of Flippo, 191 Wn. App. 405,

409, 362 P.3d 1011 (2015), affid, 187 Wn.2d 106, 385 P.3d 128 (2016); see also

State v. Brown, 154 Wh.zd 787, 794, 117 P.3d 336 (2005).
This is Light-Roth's second personal restraint petition. Thus, wé should not

consider it unless Light-Roth can show good cause. But, as discussed, O'Dell

. announced a significant and material change in the law. Therefore, Light-Roth has
15
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shown gbod cause, and, his petition is not barred as successive.
Because we conclude that Light-Roth’s petition is timely and not'

successive, we reach the merits of the petition,

Miscarriage of Justice

In its response, the State appears to concede that, if the pétition is timely,
Light-Roth is entitled to a resentencing hearing. The State asserts, ‘It fs important
to note, that under Light-Roth’s reasoning, every offender of an arguably S/outhful
age who was previously sentenced would now be entitled to a new sentencing
proceeding."* We treat this argument as a concession that Light-Roth is entitied
to relief if we reach the merits of his petition, |

“When nor‘xconstituﬁbnal grounds are asserted for‘ relief from personal
restraint, the petitioner must establish that he s untawfully restrained, and that the
unlawful restraint is due to a fundamental defect that inherently results in a

miscarriage. of justice." Rowland, 149 Wn. App. at 507,

Light-Roth's claimed defect is that he was precluded from arguing to the

trial court that his youth was a mitigating factor that it could consider. In Q'Dell,

the court concluded that failing to consider youth was a fall.ure to exercise
_ discretion, which was ‘ltself an abuse of discretion subject to reversal.” 183 Wn.2d

at 697, The court relied on State v. Grayson, in which the court.he!d that a court

abused ité discretion by _failing to consider a defendant's request for a drug

offender sentencing altemative. O'Dell, 183 Wn,2d at 697 (citing Grayson, 154

Wn.2d 333, 342, 111 P.3d 1183 (2005)). In both cases, the court remanded for a

4 Resp. to PRP at 9,
16
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new sentencing hearing, 18

O'Dell, 183 Wn.2d at 697; Grayson, 154 Wn.2d at 342-

43, Thus, the frlal court's fallure to consider Light-Roth's youth:.as a mitigating
factor is reversible error,

This court has previously suggested that a sentencing error may be

harmless in a personal restraint petition context. In

Rowland, this court addressed
the merits of a petition after conoluding that i fell under the exception to the one-

year time bar." 149 Wh. App. at 507. The trial court had improperly calculated the

petitioner's offender score before imposing an exceptional sentence. Rowland,
149 Wn. App. at 508, The court held that, under those circumstances, “remand is

the remedy unless the record clearly indicates the sentenclng court would have’

. imposed the same sentence anyway.” Rowland, 149 Wn. App. at 508. But the

State has made no argument that any error in this case was harmless.

We grant Light-Roth's petition and remand for resentencing.
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16 Lght-Roth's situation is also distinguishable because, in each case, the party Bad =
sought the rellef the trlal cou

1t falled to consider granting. Here, neither party appears to ”
suggest that Grayson or O'Dell hold that, going forward, a court must consider an
exceptional sentence

below the standard range for young adult defendants, regardless of
whether the defendant requests one, ,
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION |
) ‘
STATE OF WASHINGTON, ) No, 54509-4-1  ° TILED
. . ) "y
Respondent, ) _ TRING COUNTY. WASHINGTON
)  MANDATE JUN 1 1 72008
V. ). |
‘ ) King County SUPERIOR COURT CLERK
KEVIN LIGHT-ROTH, )
' . ) Superlor Court No, 03-1-00892-8.KNT
Appellant. g : .

\

‘ THE STATE OF WASHINGTON TO: The Superlor Court of thé State of Washington in
and for King County. o . |
Thislste cérﬂfy that the opinion of the Court of Appeals of the State of
Washington, Divlslbn 1, filed on August 6, 2007, became the decisfon terminating review
of this court in the above entitled case on May 28, 2008.  An order denylr;g a petition for- |

" review was entered in the Supreme Cqurt on April 30, 2008, This case ls mandated'to

accordance with the attached true copy of the decision,

Pursuant to RAP 14.4 costs In the amounit of $7,737.01 are to be taxed against
judgment debtor KEVIN LIGHT-ROTH as follows: costs in the amount of $7,479,10 are
awarded in favor of judgment creditor WASHINGTON OFFICE OF PUBLIC DEFENSE,
INDIGENT DEFENSE FUND and costs In the amount of $257.81 are awarded in favor o

‘judgment creditor KING COUNTY PROSECUTOR'S OFFICE. , :

Page 1 of 2

-M Vow - e B up. v——————— Y . rh N a——— ..A_PP.EN-D—I.X-OTS_--.




14966405

54509-4-1 -
Page 2 of 2

c:  Sheryl Gordon MoOloud
Brian MoDonald
Hon. Brian Galn
Indaterminate Sentencing Review Board

IN TESTIMONY WHEREOF | have hereunto set my
. hand and affixed the seal of said Court at Seattle, this

) (( :‘
\Wf\(*“& 4‘1’{ ,,

Wﬁ)y

State of Washington, Divislon I,
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE
STATE OF WASHINGTON, y o
_ Y . No. 54509-4-]
Respondent, )
' )
v, g UNPUBLISHED OPINION
' )
KEVIN LIGHT-ROTH, - )
. ‘ o )
Appellant, ) FILED: August 6, 2007

éCHlNDLER, A.C.J. - Kevin Light-Roth appeals his conviction for murder In the
second degreé while armed with a firearm and unlawful possession of a firearm inthe
first degree. Although Light-Roth does not challenge ’fhe trial court's findings that there
were no explicit or impliclt agreements for benefits with the witnesses who testiﬂéd

against him, he contends that the State violated the requirements of Brady v..Maryland,

witnesses had expsctations of leniency for their pending charges, Light-Roth also
contends that the State misled the Jury and violated Napue v. Illinols, 360 U,S. 264, 79
8. Ct. 1178, 3 L. Ed. 2d 1217 (1959), by asking one of the witnesses whether he was

' aware that hls testimony probably would be used against him In his trial. In addition,

Light-Roth clalms the prosecutor committed mlsconciuct by vouching for the credibllity of

—
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State withesses, and the trial court erred in denying his motion for a new trial and

admitting testimonial statements in violation of Crawford v. Washington, 541 U.S. 36,

124 8. Ct. 1354, 158 L. 2d 177 (2004). As to sentencing, Light-Roth asserts the court
erred In calculating his offender score and imposing an additional 60-month firearm
enhanéement‘ Wel affirm the conviotions and the judgment and sentence.
- FACTS

On February 5, 2008, Kevin Light-Roth shot.ahd Killed nineteen-year-old Tytﬁon
Bonnett at Chris Highley's apartment In Federal Way. Highley and his friend, Curtls
Stream, withessed the shooting. Highléy tostifled that while Light-Roth Was Iivlﬁg with
him, Light-Roth supplied him with methamphetamine.

Stream and Bonnett were good friends. For a time, Bonneit dated Stream's

sixteen-year-old sister.. But after Stream told Bonnett the sltuatioh was awkward for

‘ hlrh, Bonnett égreed to stopped dating her. Abouta month before Bonnett was killed, '

Stream found out that Bonnett had made a videotape of having gex With his sister. After
Stream found out about the sex tape, he called Bonnett's then girlfriend, Dollle Sein, a

number of times. He told Dollie he knew about the sex tape and wanted to beat up -

‘to beat up or Kil Bonnet.

On February 5, Stream and Highley spent the day fogether. They returned o .
Highley's apartment around 7:00 p.m, Stream testifled that when they arrived at
Highley's apartment, Light-Roth came around the corner with his Ruger .45 pointed at

them. He put the gun down after he recognized them,
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That afgernoon, Bonnett dropped Dollie off at work, and he told her he would pick
her up at 7:30 p.m. 'Later that evening, Bonnett drove to Highley's apartment, When
Bonﬁett knocked on the apartment door, Highley looked through the peephole and
whispered to Streém and Light-Roth, "[]t's Tython." Highley whispered because he | ,
knew that Stream was angry with Bonnett about the sex tape, and that Light-Roth was
angry with Bonnett because he thought Bonhett stole h!s'shotgun. Because Stream
was surprlséd Bonnett 'Was there, he decided to go Into one of the back bedroonis
hefore Highley opened the dooro let him in. In the living room, Light-Roth questioned
Bonnett about his missing shotgun, Highley sald Bonnett denied taking the gun and
appeared nervous, While Light-Roth and Bonnett were-still talking, Highley went to the

back bedroom to check on Stream. Stream was pacing back and forth in the bedroom

with a golf club In his hand, trying to decide whetherto confront Bonhe&. When Light~

Roth came Into the bedroom, he handed his gun to Stream. Stream put the gun under
his shirt In his waistband. He then went with Light-Roth to confront Bonneft, Bonnet
was sitting on the couch in the living room and Highley was sltt!hg In & chalr, Stream

confronted Bonnett abouf the sex tape. At first Steam was siand!ng up, but then he sat

and fold Stream he was sorry, .

stream and Bonnett wers still talking when nghinoth walked over fo Stream,
pulled the gun out of Stream’s wéistband and held It at his side. Light-Roth then said to
Bonnett, “well, it would be nice to see what happened to my shotgun,” Highley testified

that Bonnett Jaughed nervously and replied, “oh, belleve me, if | knew, | would tell you,”
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Light-Roth sald, "well, okay", and then he raised the gun and shot Bonnett in the chest.
Bonnett archad his back ihto the couch and sereamed out In pain, Bonnett said "oh,

- God, Kevin, don’t kill me.” Bonnett then looked at Stream and sald "don't !et hlm kill
me," nght~Roth pointed the gun at Bonnett again, but Stream moved In front of
Bonnett to prevent Light-Roth from shooting hirn. Bonnett then closed his eyes and
passed out,

Stream told Light-Roth, "I didn't want this to happen Just let me leave,"
Stream sald he didn’t know what to do and was ‘just scared.” In response, Light-Roth
sald, “[If you don' want to be a part of this, you can go ahead and leave, But if you say
anything,...” Llght-Roth then showed him his gun and made a slicing gesture across
his throat. | ’

Light-Roth told Highley to plck up Bonnett oﬂ’ the couch. nghtey trled, but said
Bonnett was too heavy. Light-Roth then told ngh\ey to get trash bags and line the trunk
of Light-Roth's car. Highley testified that he followed Light-Roth's directions because he
was afrald of Light-Roth and belleved ngh’c-Roth would kill himif he left, |

After Highley lined the. trunk of the car, Light-Roth told him to stay in the

- ""apa'ﬁment'“and*then"left;""A'fGW"m']nutes"la’(er;"shelby"Maﬂﬂlng'and PaAMEIa-MarKS: it

knocked on the door, but nghléy did not answer. As Shelby and Pamela were leaving,
- they ran into Light«Roth, who was walking back to the apartment from the garage.
Light-Roth knocked onthe door and told Highley (¢ was okay to fetthem In -
Because Highley did not want Shelby and Pamela to see Bonnett, he, covered up

Bonnett's face with his jacket, When Shelby and Pamela asked about the guy on the
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couch, Highley sald he had been up for & number of days and was trying to catch up on

his sleep. When Pamela sald she wanted to check on him because he wasn't mévtng

" and his skin was blue, Light-Roth yelled at her to leave him alone, At Light-Roth's

suggestion, Highley took Shelby and Pamelé outside to smoke.

About ten minﬁtes Ia’cér. wheh they came back Inslde, Light-Roth and the guy on
the couch were gone. nght:Roth returned approximately fifteen minutes later. He
pulled Highley aslde, gave h‘m the keys to Dollie Seln's white Honda Accord, & paim
pilot, a lighter, and a cell phone case, and told Highley to drive to northeast Tacoma o
get rid of the car and other Items

ngh\ey Joft the white Honda Accord four blocks away from Roddy Ramirez'
house in Tacoma, Highley decided to leave the carthere in an effort to 1mp|icate

Ramirez In Bonnett's killing. Ramirez believed Bonnett had proken into his house and

. stole a number of items. After leaving the car, Highley called two of his friends, but

nelther answered, Highley then called Light-Roth, Highley said that when Light-Roth
picked him up, he said “I thought you freaked out on me and ran out on me, | thought | -

was golng to have to Kiil you,”

-\ hT Bonnett did-rot return-to-pick Dollle-up-from work;-she-called-several-—-

' peopls trying to find Bonnett. When she called Light-Roth, he told her that he had not

seen Bonnett that night but that he would pick her ub if Bonnett did not show up,
' The next torping, Stream went back to Highley's apartment, Highley, Light-
Roth, and his friend Cory Eckholm were at the apartment. After Stream and Highley

left, Dollle and two of her friends came by the apariment to ask whether anyone had

- T |+ "APPENDIX 024




No. B4609-4-1/6

seen Bonnett. LIght~Roth told Dollle that he had not seen him recently but that Bonnett
had said something to him about golng back fo New Mexico, "I do remember a Couple.
" of days ago [Bénnett] saylng he was golng to get oh a Greyhound or something like that
to go back to his hometowh In New Mexico." Light-Roth suggeéted Dollie look for i;\eé
car at a traln or bus station,

' 'L_ater that night Dollie called Eckholm fo tell him that based on a news report
about a body that was found with a bar code tattoo, she was sulre Bonnett was dead.
After Eckholm told Light-Roth about Dollie’s call, Eckholm and Light-Roth left the
‘ apartment and went to Eckholm'’s house, When they ware at Eckholm’s, Light-Roth
called Shelby to ask whether the police were at Highley's apartment. . .

' Meanwhile, after driving éround for several hours, Highley and Stream decided to
go to the police. Ataround 11:00 p.m., they walked into the Federal Way Police Station
and sald they had information about Bor')ne'tt’é murder. The police interviewed Highley
and'Stream separately for several hours. During the interviews, each of them was
extremely upset and often cried. After the interviews, the police arrested Highley for

- rendering criminal assistance,

On February 7, the police searched Highley's apartment; Bé’é"e'd“‘o‘n"lnfo‘rrﬁation"
' from Highley, the police also searched a Tacoma gas station wasie container and |
réqovered the keys to Dollie's car and Bonnett's lighiter. A forensic analysis determined
that the bullet recovered from Bonnett's body was a hollow point Winchestef fired from a

45 callber semiautomatic weapon, such as a Ruger,
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After staying with Eckholm, Light-Roth called his friend Dan Kolbet and told him

he was in trouble and needed to stay with him that night. The next day, Light-Roth

returned to Eckholm's house, On Februaty 9, nght—Roth asked Eckholm to cash a
$500 mbney order from his mother. After cashing the money order, Eckholm used his
ldentiﬂcatlon to get Ltght~Roth g room at the Motel 6in Fife. When Eckholm returned
home the police were there. Eckholm agread to accompany the police to the Motel 6,
In Fife. When the police approached nght—Roth outside the motal, heran. Aftera

pursuit, the police arrested him,

Light—Roth walved his Miranda' tights, Inthe interview at the pollce station, Light~ -

Roth denled killing Bonnett and claimed he did not see Bonnett the day he was ghot,

But when Detective Paynter fold Light-Roth that wltnesses had reported that he shot

Bonhnett, Light-Roth replied ‘“[t]hose two guys left and drove right to you, didn't they’? I

can’t believe those fuckers did that.” Lxgh‘c—Roth then fold Detective Paynter that he
Wwould provide information to the police, but that he wanted Immunity, | can glve you
the gun. | can give you the palm pilot and the face-plate but | want full lmmunity

\When Detective Paynter left the Interview room for & short time, Light-Roth used

@ pen fo remove his leg shackles and handGuris. ARGt detestiva ohserved what

" Light-Roth was doing and called for assistance, Light-Roth climbed into the celling

crawl space, The ceiling collapsed and he fell to the floor in the next room. When the

officers entered the room, Light-Roth sald they were going to have to shoot him, After

" Miranda v. Arizane, 884 U.S. 496, 80 8. Ct. 1602, 10 L. Bd. 2d 694 (1988),
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the use of pepper spray and a further struggle, the officers were able to restrain Light-

Reth,

The State charged Light-Roth with murder in the second degree'While armed with

a firearm and charged Highley as a co-defendant with rendering criminal assistance in

the first degree. The State later amended the Information to also charge Light-Roth withv A

unlawful possession of a firearm.

At Highley's ball hearing, the State argued agalnst his release, but the coutt
granted him a conditional releass, After the hearing, ngh!ey's éttofney, Jessica Rlley,
contacted the prosecutor, Nelson Lee, to advocate for dismissal of the charges against
him based on duress. The prosecutor refused to disfniss-the? charées agalnst'H'lghley. '
According td Ms. Riley, the prosecutor made it very clear ;to nghley that if he decided to
testify, he "was testifying at his own petll, and that Mr. Lee was not offering him |
immunity or any other considera‘cion ih exchange for his testimony,” Highley declded he

wanted to testlfy 'Before the |nterwew with nghtuRoth's attorney, the prosecutor

reminded Mr, Highlay that he had to respond to M. Cam s questions truthfu ly, desplte ‘

the fact that he may be incriminating himself,” Following the Interview, Ms, Riley asked

the prosecutor to consider reducing the charges; The prosecotor againrefused-to do

80, , | )
in the fall of 2003, the trial court granted Liéh‘vRoth's motion to sever Highley's

trial so Light-Roth could cross-examine Highley about the statements Highley made o

the police,
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A LIght«Roth's trial began on Aprll 29, 2004, Stream Highley, and others testmed
at trial on behalf of the State. During Highley's testimony, he was very contrite and
emotional, After he finished testifying, Highley went up to Bonnett's mother and
apdlogized. Toward the _end of the State's case, on May 13, Ltght~Roth for the first time
identifled Jus;cin VanBrackle as a defense witness, \/anBracklé was an Inmate who had

signed a statement implicating |- Iighley In Bonnett's murder. In the statement,

- VanhBrackle sald that he was Ih northeast Tacoma on the night of the murder, and he

$aw a white Honda Accoerd with Its lights off race away from whete Bonnett's body was
located. When the police Interviewad VanBrackle on May 18, he admitted that the

statements were not true, and that he lied. VanBrackle told the detectives Light-Roth

" promised him that In exchange for his testimony, he would make sure the witnesses In

{/anBrackle's upcoming trial did not testify. VanBrackle said that Light-Roth showed
him a photocopy of a white Honda Accord so he could accurately describe it when
testifying. After obtaining a warrant, the police searched Light-Roth's cell and found
photocoples of photographs of Dollie -Seln's white Honda Accord. .

After learing of the interview, Light Roth's attorney decided against callmg

Vanbiackle &8 & Witihess, Instead, the prosecutar subpoenaed: /anBrackle-to- testify Qe

behalf of the State. Mr, Lee told VanBrackle and his attorney that the State would not
offer any conslideratlon in exchange for testifylng. At the conclusion of the trial, on June
1, the Jury found Light-Roth guilty of murder in the second degree while armed with a

firearm and unlawful posseéslon of a firearm. The court Imposed a higher end standard

AR oo © "7 APPENDIX 028




14966405

No. 54509-4-1/10

range sentence of 275 months and the mandatory 60 month firearm enhancement, fora

total of 335 months, o N

Some weeks after the conclusion of the trial, Ms. Riley approached the
prosecutor to consider reduclng the oharges against nghley. Riley argued that
Highley's duress claim was Supported by his testimony at nght—Roth s trial and also
stressed his remorse.

The State decided to offer Highley the opportunity to plead gulity toa gross
misdemeanor, attempted rendering oriminal assistance In the first degree, and to
recommnend a susbended sentence. According to the prosecutor, the State made this
declsion hecause of "th}s racrs of hié case, the interestg 'ijustice,'and the overwhelrning

evidence that he was acting under extreme duress when he helped Kevin Light-Roth."

AL 'sente'ncing on July 28, 2004, over the State’s objectlon the court imposed a defetred

)nstead of a suspended sentence with a 24 month probationary period.
on July 22, 2004, VanBrackle pleaded guilty as charged to robbery in the first

degree, burglaty in the first degree, and unlawful possession of a ﬂrearm in the first

- degree; and, Ina separate case, robbery in the first degree, The prosecutor

recommendation, the court imposed a sentence at the low end 6f {he sentence range. .
On September 20, 2004, Light-Roth filad a motion to vacate the judgment and
sentence and asked the court to grant a new trial based on the plea and the sentence

that Highley and VanBrackle each réceived. Even though the State and Highley and

10
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VanBrackle each denled there was any agreement in exchange for testimony, Light-

Roth clalméd the post-trial plea indicated there were undisclosed agreements.

In support of his motion for a new trial, Light-Roth submitted the plea aﬁd
sentencing documénts in support of the moﬂon_. In opposition, the State submitted |
declarations from .Highley’s attornay, VanBr.etokle;s attornay, the prosecutors in Light-
Roth's case, and the proseautor In VanBrackle's case. The court entered detalled
findings and conglusions denylng gight-Roth’s motion fora new trial. The court
conaluded that Light-Roth falled to show the existence of an agreement and that neither
Highley nor VanBrackle “recelved any beneflt for his COopération and testimohy in M.
Light-Roth’s case." Light-Roth apbe'als the trial courl’s denial of his motion for a new
trial. |

~ ANALYSIS
On appeal, Light-Roth contends the State violated the requirements of Brady by

+ falling to disclose that Highley and VanBrackle had an expectatlon of 1enlency on their

pending charges. , Light-Roth also asserts that he is entitled to a new tral under Napue
v, lllinols, 360 U.S. 264, 79 8, Ct. 1173, 3 .. Ed. 2d 1217 (1959), because the State

T TR SR SR R R IO

knowingly elicited Tisleadifg testimony from Highley:In the-alternative; LightuRotn
contends the ttial court erred In not conducting an evidentiary hearing on his motion for
a new trial. He also argues that the admission of Stream's out-of-court statements -

violated his right to confrontation and that in closing argument the prosecutor

. impermissibly vouched for Highley and Stream. In addition, Light-Roth challe‘r.\ges the

trial court's decision to submlt the firearm enhancement to the Jury, the trial court's

11
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determinatloh that his convictions wers not the same crln;lnar conduct, Aaﬁd the courl's
calculation of his offehd'er score. |
Brady Violation ' .

LIgh't—Réth claims the State has an obligation under Brady to disclose a witness's
_ expectation of upcoming oppz‘artunlﬂes for leniency in pending charges, Under Brady,
the State has a ppnstitutional obligéﬂon fo discloss tq the defense knowledge of
material exouipatory or 1mpeachmént evidence, Brady, 73 U.S, at 87; See also Kvles v.
Whitley, 514 U.S, 419, 483, 131 L.Ed.2d 400, 115 8. Ct, 1568 (1998), Impeachment
evidence includes promises the State makes to a witness. Glglio v. United States, 405
V.8, 150, 164-65, 92 8. Ct, 763, 31 L. Ed. 2d 104 (1972). Evidence Is material If there
is a reasonable probability that had the evidence baen disclosed io the defense, the

result of the trial would have been different. United States v, Bagley, 473 U.S. 667, 678,

108 S, Ct, 3375, 87 L. Ed, 2d 481 (1985). Supprassion of material evidence under

Brady Is a violation of a defendant's due prooess tights, [n fe Personal Restraint of

Sherwood, 118 Wn. App. 267, 270, 76 P.3d 269 (2003).

At the beginning of Highley's direct examination, the prosecutor asked him about

“"his pending criminal chargés ARd WHetheT ths State made any protmises of lenlency.

Q: Before we proceed any further, let me ask you, you are
currently--you have been currently charged with rendering
criminal assistance In the first degree, is that correct?

A: That's cotrect, .

'Q': '[A]re you aware that the charge that you have facing you Ig
a felony, correct?
A [Y]es.

12
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Q: And Just so we are clear, has the prosecutot, anyone in the

- prosecutor’s offlce, myself, Mr, Colasurdo or anyone offered

you anything either in'writing or orally, anything at all, for your
participation and your testimony today?

A: No, not at all, '

Q: So you are aware, you are on your ownh and you are under
ho obligation, we hava not offered or promised you anything to
testify; Is that correct? '

A: That's correct,

And during cross-examination, Light-Roth’s éttorney also asked Highley about

the effect of hs testimony on the pending charges.”

The State also asked VanBrackle about his pending criminal charges and

whether the State made any promises in exchange for {enfenoy.

g

Q: Now, you are currently pending trial on a number of charges; Is
that correct?

A, Yes, sir.

Q. For example, under one cause number In King County, of
unlawful possession of a firearm In the first degree?

A, Yes, sir. .

Q. Robbery in the first degree? -

A. Yes, Sir. :

Q. And burglary in the first degree; Is that correct?

A Yes, sit, o :

Q: And then, under another King County cause number, you have
another matter pending trial, which s, agaln, | believe, one count of
rob?ew in the first degree; Is that correct?

A: Yes.

Q For your appearance today and testimony today, you were
subpoenaed, is that correct?

2 Q: Now, you were given no promises regarding your testimony; Is that correct?
At Yes, thet's correct, :
Q: And, In fact, the prossoutor could change charges against you, at his
disoretion, isn't that true?

A Yes, '

Q: You have no guarantee that you couldn’? be charged with a more serlous
orime?
A: Right,

13
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A Yes, sir,
S“?Are you getting any conslderation from the prosecutor's office at
‘A No, slr,
Q: Have you even askedfor any considera’cion from the
prosecutor‘s offlce? .

A: No, sir,

Based on the plea agreements entered into with Highley and VanBrackle after
trial, Light-Roth asserted In the motion for a new triaf that there were undlsclosed'
agreements. ngbt~Roth does not challenge the trial court's findings that establish there
was no exprass or Implied agreement with either Highley or VanBrackle in exchange for
thewtrlal testimony. Light-Roth also does not challenge the trlal court's ﬂnding that
VanBrackle pleaded gullty as oharged to his pending charges, and the prosecutor
recommehded a higher-end standard range sentence. And there is no dispute Light-
Roth knew about the pending charges agalnst Highley and VanBrackle.

~ Light-Roth argues that evén If there is no evidence of an explicit or tmpllctt
agreement, the State must disclose a witness's expectation of leniency or potential
benefits. In support, Light-Roth relies on the later plea agreéments and sentence

imposed for Highley and VanBrackle and a number of cases holding that when the

STéte ‘onfers bensfts on a witriess, or ﬁrb"mléiés'fh'e‘”witnes's;‘ benafits for testifying; the

State must disclose that Information under Brady. A defendant can demonstrate a
Brady violation by showing that the witness has either an express or implled agreement
with the State; or that the State has provided benefits In exchange for testimony.

In all the cases Light-Roth cites to suppért his argument, the court found there

was elther an express or Implicit agreement, or the State conferred benefits on the

14
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witness prior to testifylng. United States v. Sips, 388 F.3d 471, 488 (5th Cir. 2004)
(llegal alienwithesses were glven social security cards, withess fees, trip permits to
Mexico, t_ravel expenses, phone expenses, and pther benefits); United States v. Soto-
Benlquez, 366 F.3d 1,'40 (1st Cir, 2008) (prosecution withesses racelved oral

assurances of lenlency in exchange for thelr testimony); United States v. Box/d, 65 F.3d

239, 246 (7th Cr, 1996) and United States vy, Willlams, 81 F.3d 1434, 1488 (7th cir,

1996) (govemnment witnesses recelved sexual favors, free phone calls, and lllegal drugs

© with the knowledge of the U.S. Attorney's gfflce); Reutter v, Solem, 888 FF.2d 678, 681

(8th Cir, 1989) (the Court found the government knew but did not disclose that Its maln,
witness had applied fof a commutation hearing and the hearing was twice res;oheduled
to occur after the withess testifled at defendant's trial); and United States v. Shaffer, 769
F.2d 682, 689 (th Clr. 1986) (a government witness retained substanﬁal assets that .
were likely forfeitable).

Here, there was no explicit or Im‘bl’!cit agreement with Highley or VanﬁBfaékle in
ethahge for thelr testimony at trial. And, there was no evidence that the State

provided benefits to either Highley or VanBrackle before testifying. To the contrary, the

record shows {hat the prosecutor expréssly Ehd tRsguvEEaly told Highlsy and bis

¥ The other cases Light-Roth cltes In his reply brief aro also Inapposite. Jiminez v, State, 112
Nev. 610, 918 P,2d 687, 698 (1996) (prosecutor made & deal with the prosecutlon’s witness that charges
agalnst him would be dropped as a result of his cooperatlan with the state); Patillo v, State, 268 Ga, 255,
260, 368 S,E,2d 493 (1088) (two district attorneys told a witness that If he testifled, they would tell the
Judge who revoked the witness’s probatlon that he gave favorable testimony); People v, Cwikla, 46
N.V.2d 434, 441, 386 N.E.2d 1070, 1073 (19789) (dlstriot atiorney told a government wltness he would
write the witness's parole board In exchange for his testimony at trial); and Unlted States v. Norlega, 117
F.,3d 1208, 1218 (11th Cir, 1897) (the government gave & third party a deal that likely induced a
government witness to testify), . : ‘
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attorney thgt the State would not discuss or reduce the charges in exchange for
testifying. The unchallenged findings establish that the State's later decision to offer
Highley the opportunity to plead guilty to a lesser charge was based on Highley's

remorse and a reevaluation of the strength of Highley's duress defonse after he

testifled. Andasto VanBrackle, the record shows that he did not receive any reduction

in the pending charges In exchange for his testimony. VanBrackle pleaded guilty as

charged on all counts and the State recommended a high-end sentence

‘ We reject Light-Roth's argument that the State has an obligation under __rid_yto
disolose a witness's unllateral expectation of Ieniency. Awttness s "general and hopeful
expectation of leniency Is not enough to create an agresment or an understanding that
they would, in fact, recelve lenfency In exchange for their testimony.” Collier v. Davis,

301°F.3d 843, 849 (7th Clr, 2002), cert. denled, 537 U.S. 1208, 154 L.E.2d 1054, 123 S.

" Ct. 1290 (2003). See also, Wiseharty, Davis, 408 F.3d 321 (7th Clir, 2005); Todd v,

Schomig, 283 F.3d 842, 849 (7th Clr. 2002), cert, denled, 637 U.S, 846, 123 8. Ct, 184,
484 L, Ed. 2d 72 (2002); (in the absence of any evidence of an agreement, a witness's

alleged unilateral expectation of leniency will not support a Brady violation); Shabazz V.

" "Artuz, 336 F.3d T6%; 165 (2Rd CIF; 2008)] (“that e prosecutor afforded favorable

treatment to a government withess [post-trial}, standing alone, does ot establish the
existence of an undetlying promise of lenfency"); Hill v. Johnson, 210 F.3d 481 (5th Clr.
2000) (a witness's “nebulous expactation of help from the [Sltate” Is not Brady material);

Mastrlan v. McManus, 584 F.2d 813 (8th Cir, 1977) (décidlng not to read Giglio to

éupport thé claim “that a oruclal witness's expectation of lenlency must be revealed
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absent evidence of an express or fmplied premise.”) In the face of no explicit or implicit
agreement or promise that elther Highley or Va.nBrackle would receive a beneﬂ’f In
exchange for testifying, the fact that Highley was offer’ed the opportunity to plead guilty
to a lesser charge standing alone doés not establish that the State promised leniency in
émhange for testifying. |
Napue v, lllinois ,

| In a separate but related argument, Light-Roth clalms {he State violated Napue v.
Iinols, 360 U8, 264,79 S; Ct. 1173, 3 L. Ed, 2d 1217 (1959), by eliclting falsé and

misleading testimony by asking Highley whether he understood that his testimony “can

'and probably will be used against you in your own proceedings.” Light-Roth asserts

that because Highley had asked the State to dismiss or reduce his charge, the State
knew Highley probably expectéd lehiency In-exchange for his testimony. |

. At the beginning of Highley’s testimony, the prosecutor confirmed that Highley

. understood his testimony could be used against him at trial.

Q: Mr. Highley, are you aware that anything you say [n court -
today can and probably will be used against you in your own
proceeding?

Al do.

QARG VU ars still wiling to testify?
A lam,

Light~Roth argues the testimony was mlsleédlng because the prosecutor knew
that Highley had previously sought dismissal or reduction of the charges and had an
expectation of leniency, But Light-Roth’s argument ignores the State's rejection of

Highley's requests for lenlency before Light-Roth's trial, and the State's refusal to
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dismiss of reduce the charges. When Highley testifled, the prosecutor had

unequivocally rejéote_d his requests for lenlency and Intended to proceed to trlall against

Highley as charged. The prosecttor also clearly told Highley that he was testifying "at
his own peril." On this record, we conclude the prosecutor did not knowingly elicit false

or misleading testimony in violation of Nanue.* «

D.enial of Motion for a New Trial

i
In the alternative, Light-Roth argues the trial court abused its discretion in . . 1 i
|

denying his mation for a hew trial by not conducting an evldenttéry hearing under CrR

7.8, CIR 7.8(c)(2) expressly states that a'trlal court may deny & motion for a new trial , o

“without a hearing If "che' facts alleged In the affidavits cio not establish ground for re]ie?f."
Beldw, Light-Roth alleged there were undisc!oéed blea agreeménts with Highley and
VanBrackie, But bas'ed onthe un’réfuted declaratlbns"of the prosecutors and the
attorneys for both Highley and Vanérackle, the court concludeé that th‘ere‘ were no such
agreements, We oonclude the facts glleged did not establish grounds for rellef and. the

trial court did not abuse its discretion in denying the motion for a new trial without an

evidentlary hearing. -

Right to Confrontation
Light-Roth also argues that his Sixth Amendment right to confrontation under . :

Crawford v, Washington, 641 U.S. 36, 124 8. Ct, 1354, 168 L. Ed, 2d 177 (2004), was

4 Relying on the declaration of VanBrackle's atforney, for the first ime In oral argument, Light-
Roth asserts that the State violated Napue by falling to dleclose an agreement with VanBrackle for
testimontal Immunity, Beocause Light-Roth falled to raise this in his briefing, and because the State had
no meaningful opportunity to respond, we decline to address this argument, State v, Johnson, 119 Wn.2d z
167, 829 P.2d 1082 {1892), :
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violated when the oo‘urt admitted Stream's out-of-court statements to Detective l.ewls
and his theraplst. '
In Crawford, the Supreme Court held that a defendant's Sixth Araendment right

to confrontation Is violated when the trial court admits an out-of-court statement if the

statement Is testimonial, the deCIarant does not testify at trial, and there was no priot

opportunity for cross-exarmination, Crawford, 541 U.S. at 59, But “when the declerant

appears for cro§s~examination at trial, the Confrontation Clause places no constraints at
all on the use of_his prior testimonial statements. . . . [and] does not bar admisslon of a
statement o long as the declarant Is present at trial to defend or explain it." Crawford,

541 U.S. at 59, See also State v, Price, 158 Wn 2d 630, 660, 146 P 3d 1183 (2006) (if

R A

a declarant Is present and testifles at tnal there Is no Confrontatlon Clause violation).,
Mere, because Stream testified and was subject to cross-examination, nghtwRoth’s right

to confrontation wés not violated.

liproper Voughin

Forthé first ime on appeal, Light-Roth argues that the State's remarks in closing

argument constituted Impermissible vouching. Belaw, nght-.Roth did not object to any

’ of the remarks he chailenges on appeal, Failure to object waives error "Unless the

— —— W

remark Is deemed to bg so flagrant and il-intentioned that It evinces an enduring and
resulting pre]ﬁdice that could not have been neutralized by an admonition to the jury.”
State v, Gentry, 126 Wn.2d 570, 696, 888 P.2d 1105 (1996).

Itis isconduot foran attomey to express a personal opinion aboutthe oredibility

of the witness or the guilt of the defendant, State v. Price, 126 Wn. App. 617 663, 109
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ocours If it Is “clear and unmistakable that counsel is not arguing an inference from the

evidence, but is expressing a personal opinion,” Price, 1 28 Wn. App. at 653.' ' : x

Here, the prosecutor did not express a personal opinion about the credibliity of

Highley and Stream. The prosecutor argued that based on-the evidence, Highley and

Stream were credible, and Light-Roth was ot

Sentencing Claims

Light-Roth raises a number of ssues related to sentencing. First, he argues that

the trial court lacked the authority to Impose a firearm enhangement. In Sl‘cate V.
Nauyen, 134 W, App. 863, 871, 142 P.3d 117 (2006), and State v. Fleming,136 W
App.678, 150 P.3d éO? (2007), this _court't;ecently rejected the same argument Light-
Roth makes, holding that the dead!y weapon ‘en.hanceménic statute also authoriies : {
firearm enhéncements. . : o o S
Liéthoth also contends that his conviction for murder second degree and 1 l'
unlawful possession of a firearm should count as the same criminal conduct under RCW |

9,04A.589. Multiple current offenses are counted as one oﬂ’ensé in determining the

offender score orlly If they SReopass The §aiie eriminal corduict RCOW™ ™
9.94A.689(1)(a). To constitute the same oriminal conduct for purposes of determining

an offender score at sentencing, two or more criminal offenses must involve the same

1

8 Light-Roth also challenges a remark the prosecutor made In opening statement asking the Jury
to find Highley and Stream credible, But Light-Roth does not explain how this statement constitutes a
personat opinion of & witness's veraolty, This court will not conslder an asslghment of error that is
unsupported by argument or cltation of authority. Seg RAP 10.3(a)(5); State v. Farmer, 116 Wn.2d 414,

433, 805 P.2d 200 (1991),
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objective criminal intent, the same victim, and oceur the same time and placa, RCW
9.94A.589(1)a). The trial court’s unchallengad calculation of Light-Roth's offender

score constltutes a determination that the two offenses did not encompass the same

oriminal conduct, State v, Anderson, 92 Wn, App. 54, 62, 960 P.2d 975 (1998). The
trial court's determination of whether offénses encompass the same criminal oonddct is 1

reviewed for an abuse of discretion or ml‘sapplicaﬂbn of law. State v. Haddock, 141

Wn.2d 103, 110, 3 P. 34 733 (2000),

Light-Roth admits Bonnett was the victim of the murder and the public was the
victim of the unlawful possession of a firearm, but claims that bacause Bonnett is a
member of the public, the two crimes Involve the same viétim, The Washington
Supreme Court rejected Light-Roth's argurient In Haddock, 141 Wn.2d at 111, In
Haddock, the Court held that convictions for unlawful possession of a firearm and o
unlawful possession of stolen firearms were not the same criminal conduct, “Inour ,
View, the victim of the offense of unlawful possession of a firearm Is the general T
public...." “On the other hand we are satisfied that the victims of the six counts of. _ i

possesslon of stolen firearms and the one oount of possessuon of stolen property wére

the owners of the flrearms and property...." Haddoek, 141 Wri.2d &t 110+ T4 A *
Haddock, because Bonnett was the victim of the murder in tﬁe Seopnd ’degree, and the | |
general public was the victim of the untawful possessfon offense, the court did not err In
counting the two convictions as two separate points in calculaﬁng Light-Roth's offender

. score,

21

— e im0 b . m - = APPENDIX 040



14966408

o

No, 54500-4-1/22

Light-Roth also argues his Sixth Amendment right fo a jury trial was violated
when the court, and not a jury, added a point to his offender score because he was on

community placement when the crimes oocurred. The Washington Supreme Court

rejected this argument in State v. Jones, 159 Wn.2d 231, 234, 149 P.3d 636 (2008),

holding, "because community custody Is directly related to and follows from the fact of a

prior conviction ,..such & determination is correctly made by the sentencing Judge." We
" gonclude the trial court properly ‘added one polnt to Light-Roth's offender score because
he was on communlty placement when the crimes were committed.

‘Last, Light-Roth argues that this court should adopt the holding from United ‘

States v. Tighe, 266 F.3d 1187 (9th Cir, 2001), that after-Blakely V. Washlngton 542
.S, 296, 124 S. Ct 2531, 159 L, Ed. 2d 4083 (2004), and Apprendi v. New Jersey, 530

| U.S. 466, 120 S. Ct, 2348, 147 L. Ed. 2d 436 (2000), it Is Impermissible to count prior
juvenlle criminal history In the offender score, The Washington Supreme court relected
Light-Roth's argument in State v. Weber, 159 Wn.2d 262, 149 P.3d 646 (2006), cert,
ggﬁgd, 2007 U.8. LEXIS 7828, 127 S. Ct. 2086, 168 L. Ed. 2d 714 (2007).

. We affirm Light-Roth's cohvlcﬂons and the judgment and sentence,

WE CONOUR: |
[~/ | .
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APPEARANCES

FPOR THE PLAINTIFF{ - Nelaon Lee
FOR THE DETENDANT: John Cain
* * % * *

"ATTENTION READERt: Please note that a computer
disk in WORD PERFECT, AMICUS, or ASCIT (formatted or
unformatted), can be ordered from this court reportex
and‘/or a complete, computerized word concoxdance of
thie transoript or a compressed copy of the transoript
at a nominal fee. If Interested, please qall this

court yeporter at (206) 205-2594.

PROCEEDINGS
Unless specifically spelled out, names and places

ars spelled phonetically.
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THE COURTY Please be seatsd,

MR. LEE: Good mofning, youx Honor,

THE COURT: Good morning.

MR, LEE: This is the matter of state
of Washipgton versus Kevin Light-Roth, This is Kent
Cause No, 03~C~00392~8.

"Nelson Lee and Andy Colasurdo on behalf of the
state of Washilngton,

Mr, John Cain is appearing on behalf of the
Defendant, who Ls present and in custody.

Your ﬁonbr, we»appeEr before yéu this morniné fox
gsentencing after the jury convicted the Defendant on
June let of 2004 of Gount 2 of the information, nurder
in the second degree, and Count 3 of the informatlon,
unlawful possession of a firearm in the first degres,

The jury also found beyond a reasonable doubt

that with respeat to Count 2, muxder in the second

degree, that the Defendant was armed with a firearm at

the time. ' '
On Count 2 the Defendant’s offender scoxe is 5j

the seriousness level is 14. Including the 60-month

firearm enhancement his total standard rarnge of

confinement is 235 months to 335 months with a maximum
term of life in prison and/or a §50,000 fine,

With respect to Count 3, the Defendant’s offender

Bd Howard (206) 205-2594
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score is 4; the seriousnems level 1ls 7. His total

standard range 13.36 o 48 months of confinement with

a maximum term of ten years and/ox a §20,000 fine. |
At'this time the State respectfully reguests that

the Court impose the maximum sentence on both counts

" with the texms to run voncurrently.

In seeking the maximum of 335 months confinement,
I think it‘s important for the Court to dnderstand how
this case substantially differs from your typical, if
you can you call it that, murder in the second degree.

Here we have a Defendant Wwho basioally in cold
blood murdered an acquaintanaé, oy perhaps even a
friend of his, for realiy no good reason &t all, if
eveyr yoﬁ cgould have a good reason for taking the life
of énother human beiﬁg.

After doing so, he demonstrated a complste
disregard not only for human life but also just a
considerable amount of coptempt by the manner in which
he disposed of Tython Bonnett’s body and how he
conducted himeelf in the slx to seven days following
the muxder, |

There is absolutely nothing redeeming about this
man. There Ls pothing redeeming whatsoever about the
way he conducted himself back in Februaxy of 2003,

There iLs nothing redeeming about the way he conducted

P
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himaeif after the police leaxned that he was the
murderer and attempted to apprehend him. mhére was
certainly nothing fedeeming about the way he conducted
himself dﬁring this trial.

Beginning firsﬁ with essentlally testimony full.
of lies during the pre-trlal hearing, followed by his
attempt to defraud this Couxrt by solliciting perjured
testimony from a fellow inmate at the King'COunty Jail [
here at the Regilonal Justlce Center in Kent,

Not only, in fact, did he ask that fellow inmate
to perjure himself so as to help the Defendant, but he
offered, 5fter securing that perjured testimony, to
eliminate and in no uncertain texms to kill £he
witnesses in that other inmate‘s own cases that he was
facing for trial.

It’s unfortunate, I guess, in light of the
Blakely decisioﬁ that this Courﬁ and the State are
bound to seek a sentence within the standard range,
because frahkly I think the only way that the
gommunity can be protected from the Defendant who has
a hlstory Qﬁ terrorizing the communities in which he
has lived 18 to lock him up for as long a perigd of
time és'possible.

And that is why we are asking for 335 monthe on

the murder in the sduond degreercharge and the 48

Bd Howard (206) 205-2594
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months with respeot to the unlawful possession of a

firearn.

I think it should not be lost on anyone here in
the courtroom today that after belng released from
prison on his rohbery conviction baok in July of 2003,
it took less than a year before he was out and about
committiﬁg burglary, stealing firaarﬁs, carrying
flreaxrms, and ultimdtely culminating in the muxder of
Tython Bonnett in February of‘2063.

This man certainly has not' learned from his
eprsure to tﬁe criminal'jusficé'system and t6 law
enforcement, and he has certalnly not learned anything
from hils time of incarceration while belng
incarcerated on the robbery chaxge.

Before the Court imposes sentence, I would like
to inform the Court that Alexis Stream is present and
that she has a létter from Twila Bonnett, the victim’s
mother, and would like to address the Court before the
Court lmposes sentence.

Mg, STREAM: Alexis Stream.

I have bean shot in the chest with a bullet from
a qun held by the hand of Kevin W. Light-Roth, My
bleadings and excruciating pain is deep and eandless by
gecond, by minute, by houxr, by day. I awake every

morning to suffer the same. There ils no medlcal help,

Ed Roward {(206) 205-2694
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7
no counseling, no paln killers to numb or lessen the

bullet that has been lodged in my heart, mush less
the very bowels of my heing. |

| Life has lost its flavor; color has become dull,
Tha will to continue living has turned lnto a
sancerous will to stop living. I lay my head on my
plllow every night ané close my eyes. I pray that I
will stop breathing; I pra& to just die.

I am now half a person, half a woman, half a
mother. My only son, Tython Kolby Bonnett, boxn
Augﬁst 3, 1983, Haé‘heenmmurderea. | C

Therse is no amount of prison sentence that will
ease the pain, the pain that has now become an ngly
hideous growth that I must shouldexr. fox the rest of my
days on this earth,

I do pray one day that he, Kevin, wlill come to
repentance Ln your soul for nesdlessly taking the life
of another humén being.

My son, Tython, wanted to llve., He loved life
and was so excited about living., His energy wasa

endless as is my love for him. He wagr a small town

boy who was fearlees. He was always eager to try

something new and was not afraid of anyone. In school
he played footbail and soccer and wrestling, He was

on the swim team; he played golf, During the summex

Ed Howaxd (206) 205-2594
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he water skled and skate boarded.

Most of all he liked to skateboard, listen to
music, snow boarding outside with his friends., He
liked to play the gultar for people he loved., He
likqd animaleg == he ate wate?melon.

His favorite color was dark purple, blue, and
black., He iiked to follow the other children. He
would play computer games for endless houxs, |

He gfew up.without a father, His father

gommitted suloide when he was 6. Tython will not have

a chance to grow up,’fali'in'loéé or gét marriad ox to

bear chlldren.

I ocould talk for houxs about the love I have for
my son, I Jjust let the state of Washington
representatives to know from me, thank yon, Federal
Way Police Department, and eepeciaily Russ Ginghart,
Thank you for the jurors who had to listen to
testimony given in the murder trial of my son,

Thank you., Sincerely, Twila B. Bonnetit,

MR, LEE: Your Honor, I believe that is
the witnesses who wish to addfess the Court.

In addition to the confinement period, the State
les also asking that the Court impose, or order
restlitution, that the Defendant also pay all court

costs and the viotim penalty assessment, that

TEd Howard (206) 205-2594
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following his incarceration he is to serve community

custody for a petiod of 24 %o 4é months, during which
time he ls to follow all of the recommendations and
conditions. of the‘Department of Corrections, that he
have no contact for life with the following
individuals:

Chris Highley, Cuxtls Stream, Danle Sein, Terry
Kolbet, Jesse Kolbet, Daniel Kolbet, Staoy Hanft,
Amanda Reihm, Brett DeMartino, Brian Edgell,

Jennifer Daft, Pam Marks, Shelby Manning, Colleen
Concannon, and finally Aiéx;s tream. |
And that concludés the State’s recommendation.

THE COURT: Did you indlcate there are
othex individuals who wish to speak?

MR, iEE: There are not, yoﬁr HonoY.

THE COURT: Mr., Caln, any dispute as to
the scoring? -

MR, CAIN: No, not to the scoring.

THE COURT: Any recommendations from
the Defense? '

MR. CAIN: Your Honor, I would ask that
you impose the sentence'in‘the mid or low range.

Actually, the Defendant’s mother is present. He
is 21 years of age, an& there are some fine gualities

that has in texrms of intellect, that he has shown some

BEd Boward (206) 205-2594
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10
loyalty to friends. Hie mothexr would make the

statement that when he has committed a wrong, he has

alwaye admitted it., He has attention deficit disoxder

that has plagued him throughout his life.

The Court heard the testimony im this case, I'm
not golng to alaBorata on it. It does meem that many
of the people who testified in this case showed,
stretohing the truth,

ﬁy client is the one that was found guilty, and
he Le bearing responsibility, but I think that there
were many people who acted wrongly in this case.

Certalnly, the State xelled upon Mz. VanBrackle,
whkoas not given a deal, *Mx, Milanm, who was not
glven a deal, but I think this was a case that I
c;nnot say that Mr. Bonnett was dumped én the rwoad by
my olient. He was found guilty, and he did run from '
the police.

~ Bo, this is a &exy tragle case, but it was not
charged as a first degree murdexr; it was charged as a
second degree murde;* There was no premeditation
alleged as an elément of thls case., He is going to
have flat time of 60 months.

S0, I think a sentence that pute him into the

nid-20 years for incarceration is not unreasonable., I

know the Defendant wants to addresas the Court.

Fd Howard (206) 205-2594
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1 If the Court would hear from his mother, she-

2 | would address the Couxt, '

3 THE,éOURT: Sure.

4 Why don‘t you come up here in between the tahles
5' and please state your name forithe gourt reporter.

6 MS. LIGHT: Noreen Light.

7 Filrst, I would juszt llke to address the commente
8 about the reaction to the police. I think that the

9 ~ negative reaction may he in part to the'negati&e

10 interaction betWeen‘Kavin and hle stepfaﬁher who ls.a.
11 Seattle police detective, and I ﬁhihk that is part of
12 : his fear of intefacting with the police, initially.
13 I was‘a single parent for most of KevinVs early
14 years, and because my work was in public safety, I

15 have worked as a 911 dispatcher fox moet of my life.
16 I worked shift work, nights, weekends, Christmas,

17 everything, and so my parents were a big part of

18 Kevin’s life.

19 They stepped up to help take care of him when I
20 was gone, and T submitted a letter that my mother
21 wrote to you., T hope Ehat you will take a moment to
22 read that and to coqsider her input., She is 84 years
23 | | old and she could not bé here. Aoctually, Kevin asked .
24 that she not be brought to the trial because he

25 thought it would be too diffiocult for her.

L.
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12
And she offered to come today. But, agaln, Kevin

and I discussed it, and we really didn’t think it was
in her best interests Lo come, |

There arxe many things I wish you could know about
my son, John mentioned his intelligence, Other
things that you have not had an opportunity to see in
him is his kindnéaa and the positive relationships
that he has had with so many of his family mambeys and
other people that he has encountered, but T ‘have only
s few minutes to speak to youw, and I did write a very
short letter whiéh has baen submitted, I belleve, or
perhaps John has not submitted it to you yet,

MR, CAIN: I have both the letters
here.

THE COURT: You ocan bring them up.

MS, LIGHT: In my lettex I am
presenting a very simple, straightforward message
abou£ Kevin., In the past he has always accepted
reappnsibility fof his sotions, He has told me what
he has done in these other instances, and has been
very straightforward with me sbout that.

He has accepted the‘consequence of those actlons
without sidestepping his own responsibility dnd
without ever placing any blams on anyope’else.

If Kevin were responsible fox Tython’s death, I
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believe he would accept that responsibility and those

osonsequences of that act, However, XKevin has stated
from the beginning to me, to the police, and in hia_
letters to his friends and his family that he did not
kill Tython Bonnett.

You have the task'of asgessing the case and
imposing an éppropriate sentence within the standard
sehtenéing range, and what I am asking le that you
consider my input in deciding that, making that
dselsion, and to impoaé the lowest sentence within
that range. ‘

Thank you.’

THE COURT: Mr. Céin, any othere, othsx
than the Defendant who wishes to mpeak?

MR, CAIN: I don’t have anyone else who
wlshes to speak.

I did forget to address the ilssue of the no
contact order that the State had requeated.v I
sppreclate that Mr, Higﬁley, and I agsume Mr. Stream,
do not want to have contact,

I don’t know iLf the other individuals have stated
congern or have asked that a nb contact ordexr be
entered. >So I am sort of in the dark in that. T know
th@t there was some friendship between the Kolbets and

my ollent, and I know that Shelby Manning, at lpast at

Bd Howaxd (206) 205-2594

APPENDIX 054




10

11
12

13

14

15
16
17
18
19
20
él
22
23
24
25

07-02+04

, 2 14
one point in time they were friends. So I don‘t know

1f they want to have the restralning order imposed or
not . |

Actually, my preference would be that the Court
not impose a restraining ordex unless we have some
word from, for lack of a hetter phrase would be; the
more peripberal witnessaes in thle case.

. THE COURT: Let me read the letters
first, ' _

Mr. Light-Roth, i# there anything you would like
to add on yadf own héhalf?' . " ' ‘

THE DEFPENDANT: Ye?, your Homor, Just
a couple of things.,

I have listened to Mr, Lee for the last howaver
ipng to talk about how callous and unfeeling I am. He
doesn‘t fﬁow me. He hag never mat down aﬁd.ﬁalied to
me ., vHe has never even met me, He doesn’t know
anything about me.

I am not callous, and I am not unfeeling, and I
wish with all my heart there was something I could do
now or then that would have prevented, saved
Tython Bonnsett from'dyingny And I know thexe ls
nothing I.can say about that., There is nothing I can
say about that that is golng to make it any bhetter for

anybedy; se I won’t do that.
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I want to resiterate, I didn’t kill Tython

Bonnetb, and that’s the truth, and I intend to appeal.

Thank you.

THE COURT: Well, I just wanted to make
a couple of comments 1f you are finishéd, Mr. Cain,

MR, CAIN: Yes, your Honmoxr, I anm
finished,

THE COURT: I did in fact hear the
entiie trial.. I am persuaded, as the juxy obviously
was, that what Mr, Light-Roth has just told me, that
he did not kill Tython Bonnett, is not the truth,

In determining, however, what the appropriate
pentence ls, I also have some information that the
jury did not have. ,I have had ths opportﬁnity to
listen to Mr. Light-Roth when he tegtified in the
pra—t¥ial hearing. I had an opportunity to see the
arrogance that the jury had desoribed to them in the
testimony, hls attitude towards the procedures of the
oourt and the law and the proceedings.

I furthexr havé, at this point, have had an
opportunity to review his oximinal history.

Mr, Light~Roth, as has been pointéd out, i a young
man. He has in texms of his activitlies in this
particular case, I saw the film and the photographs of

his trylng to escape from the police.
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I did eee in his prior record that he has an

asoape qonvié#ion a8 a juvenile. He has a robbery in
the first degree with a handgun convigtion for which
he apparently went to the State prison asystem,

With this convietion Mr. Light-Roth ¢urxrently has

two strikes, He is going‘tolthe Department of

" Corrections, probably end up some place like Walla

Walla where there are a lot of people who belleve they
are smarter and tougher than anybody else.

And if Mr. Light-Roth continues wlth the current
attitude and conduct} anﬁ'fhén if he makes it out”of
the State prison system, Lf he continues with the sane
attitﬁdes that he hae demonetrated in his past, it
will not be long before Mr., Light=~Roth gete his third
etrike, and then there are no options,

At this point I am going to follow the State’s
recommendation., I am satlefied that Mx., Light~Roth
demonstrates olassic sociopathic behavior, didn‘t caie'
about anybody but himself, and I am satisfied Ke is
dangerous, 1 am satisfied, as I pointed out, Lf he
makes it out of priﬁon and doee not somehow change his
1ife, then he is going to get his thizrd etrike, or try
to escape and be killed by the police or zun into

somebody who 1s tougher than him who will take his
life.
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It is a shame that Mr., Light«Roth at such a young

age ls basically wasting hig life., But at this point
I am satisfied, having listened to the trial, and
listened to the pre-trial, looking at the record, that
Mr. Light-Roth’s raturn to soolety, Lf he makes it
ogt,vas I~pointéd out, needs to be delayed as long as
possible because, again, unless he changes
dramatically in prison he is going to be back out,
hurt somebody, and be back in for the rest of his
life. |

‘My Job éﬁ this boini is to énsure'that he doés
not do that for as long as possible, 8o I am golng to
follow the recommendation, impose 335 months, 43
months on the other charge; they will run c¢oncurrent.
Community oustody‘ia requiged for 24 to 48 months.

I am golng to lmpose reetitution and the viotim
penalty assessment. ~Although I have toured pxrisons
guch as Walla Walla and know there is éome opportunity
to be employed and to earn some resolixrces, I am
‘satisfied that the restitution and victim penalty
aggegsment are the best I can anticlpate at this
polnt, The funeral coats, et cetera, are golng to be
part of the réstitution. 80 I Qill walve other
non-mandatoroy finanolal obligations,

Mr, Cain, I am golng to impose a no contact
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order, If those individuale do not wish to

4partioipate,vthen they can appear and I will conslder

relleving Mr, Light-Roth of the prohibition. But at
this point I am golng to impose it. And if wlll be up
to those individwuale to come and ask that it not be
lmpoaed.

and the reason for that ls I think this casa has
demonstrated in Mr, Light-Roth’s situation a disregard
for human life, and the teetimony of.an individual who

was apparently policited to perjure themselves. And

there was at least iﬁpli;d“threa£5 to the health of

other individuals. 8o I‘m satisfled that thay need to
come and tell me that they are not afrald and thelr
;easoﬂé. That will be the order.

Mr; Cain.

MR, CAIN: Your Honor, might I ask in
at that portlon of the order'whare the Court.ordera
the restraining order that it be included into the
order that the Court may reconsider that upon request
of the partles? There might be & timé line prohlem Lif
that language is not put into the oxdex.

THE COURT: I have no prxoblem with
that, '

"MR. CAIN¢ Thank you,

THEE COURT: With regard to the no
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contact order, it will impose ne contact, also, to the

family of Tython Bonnétt, and the language I usually
put in that situation ls, unless it is at thelr
request, The reason for that is sometimes in the
healing provess some interaction may be helpful. But

other than that, he 'ls to have no contact with

Tython’s mothex or dny other relative,

Any other guestions by way of clarxification,
Mr, Cain? 7

MR, CAIN: ©No, your Honor.

THE COURT: Mz, Lee, any questions?

MR. LEE: Just of Counsel, 1f his
¢lient walves his presence at a future restitution
heéring? |

MR, CQAIN: VYes, your Honor.

‘You will waive presence?

THE DEFENDANT: Yes,

MR. CAIN: He will waive his presencé
at the restitution hearing.

THE COURT: Mrx, Light~Roth, that
doesn’t mean you can‘t bhe here, It means you are not
required to be hexe, 1If you are still in the State
prison eystem, they don’t necessar#ly have to bring
you baok, You can atill have Mxr. Cain request you be

hera if you wish; you are not ;aquirad to be herae,

'
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Anything further, Mx., Cain?

MR, CAIN: ©Not for the sentencing. We
had a couple of mofiona that were going to be bsfore
the Court.

THE COURT: Axe you referring to
findings and conclusions?

MR, CAINt VYes,

MR, LEB:  Your Honor, with respect to
the 3.5 findings, Mr. Cain has indicated some changes
he wants made, and I will make thosé; If I can also
request a hearing da%e jﬁsf Lo bé gat as a pxecaufion
approximately three weeke'fromktoday's date to
accommodate counsel’s schedule, and I will also
present 404(b) finddings,

If we can resolve the mattexs, then Qe can strike
the hearing. If not, just so we have a hearing in
place.,

THE COURT: That would be.
approprilate, So let's»éét the hearing date, Mr. Cain
and Mr., Lee.

Does the 22nd work, at 8130, 22nd of July?

MR, CAIN:; What day of«tbe week is
that?

THE COURT: That’s a Thursday,

MR, CAIN: I am leaving for a period of
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tims,

THE COURY: We can do it any time that

week exgept Priday.

MR. CAINt Thursday the 22nd?

THE COURT: VYes.

MR. CAIN: That would be fina.

THE COURT; - At 8130 unless you. are in
agreement and have signed off.

MR, dAIN{ All right, Youx Honoxr, I
had «»

THE COURT: Go ahéad. I‘m listening.

MR, dAINx I had gubmitted previously a
declaration of indigency and motion for the appeal
purpose. '

THE COURT: I will sign it,

MR. CAIN: I‘m a little bit
embarraesed, but I was unable to bring the order. I
told My, Lee that, He advised me that I think I can
come back this afternoon if the Court is in session
and I can present it,

THE COURT: I will sign the oxder of
indigency so you can flle the notice.

MR, CAINs Thank you, your Honox.

I am looking for the paragraph that would tell me

gredit for time sexrved.
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I pyovided to my e¢lient the notice of rights oh

appeal. He sligned that order.

‘ THE COURT! Because thls was a triasl, I
still need to go through it with Mr. Light-Roth,

MR. CAIN: Okay. And also he asigned
off on the notice that he cannot possess a firearm.

THE COURT+ I am eligning the notice of
iﬁeligibilify to possdess a firearm. I reviewed the
judgmén£ and gentence; it does appear to‘comport wigh
my oxal order, and I have signed it along with
Appendix K, Appeﬁdix'B, and Appendix G}

Mr, Light-Roth has provided his fingerprinte in
open court, #nd I have signed the fingerprint form. I
am also signing the notice of rights.

Mr, Lightwkoth; you have indicated you wish to
appeal, but I need to make sure that you understand
'your rights., You have the rxight to appeal in this
cage, You aleo hava.a right to appeal 1f the sentence
is outside the standard sentence range, This case is
not outside that range. ‘

You have to flle a notice of appeal within 30
days or you walve your xright to appeal., The original
and one ¢opy of the notice mumt be filed with and
filing fee pald to the.clerk of the superlor court

within 30 days after the entry of the judgment, which
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ls today.

I will slgn the paperwork when prepaxed by Mr.
Cain for you to prooceed with what is known as in forma
pauperls, which means you do not have the resources to
pay those coats, |

If you for some reason do not have Mr. Cain file
the notice,Athe gsuperiox court clerk will provide you
a notloe of appeal and file it ag scon as you have
completed it.

You leo have the rightbto have counsgel appointed
and portions of the trial record necessary for review
transoribed at public expenge on appeal. You also |
have, and 1t is on the back 6f this form, aertaln
rlghts which are known as rights on collateral attack,
and those rights are basically limited to one year.

"You will have a copy of this so if you have any
guestions you can ask Mr. Cain, or Lf you need
asgletance from the‘superior court clerk'a'offiae, you
can get tﬁat.

I have signed the notilce of rights.

Anything further; Counsel?

MR, LEE: Your Honox, I actually nesd
to make one amendment to the judgment and sentence.
On Page 4 it reads 335 months for Count 2. I need to,

in reading the language of the form, to subtract the

Ed Roward (206) 205-2594

APPENDIX 064




10
11
12
13
14
15
16
17

18
19

20
21
22
23
24

25

07-02-04

. 24
60 monthe and add the 60 monthe,

THE COURTt The total is 355, 60 of
which is the enhansement,

MR. CAIN: No objection. And I will
provide my client in open wourt his copy of the notice
of rights,

THE COURT: We will be in recess.

(PROCEEDINGS CONCLUDED)
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